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Court of Appeals of the District of Columbia 

No. G098. 

Henry Weisenberg, Appellant, 

vs. 

I 

Henry H. Hazen. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 80447. 

Henry Weisenberg, Plaintiff, 

vs. 

Henry H. Hazen, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abov^-entitled 
cause, to wit: 

1 Declaration . 

Filed November 2, 1931. 

In the Supreme Court of the District of Columbia. 

Law. Number 80447. 

Henry Weisenberg, Plaintiff, 

vs. 

Henry H. Hazen, Defendant. 

The plaintiff, Henry Weisenberg, sues the defendant, 
Henry H. Hazen, for that on, to wit, the 4th day, of June, 
1930, and for a long time prior thereto, the said defend- 

1—6098a 
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ant held himself out to the plaintiff, and to the general 
public as, and at that time was, a doctor and practitioner 
of medicine, dulv licensed as such according to the Laws of 
the District of Columbia; and for that, on the day and 
year aforesaid, the said defendant, in his professional 
capacity, as part of professional treatment undertaken 
by him of the said plaintiff gave and administered to the 
plaintiff certain treatment for an existing condition 
and/or disease of th§jfmgers of left hand of plaintiff and 
particularly the little finger of plaintiff’s left hand and in 
the course of said treatment, gave or administered what 
is commonly known. in the medical profession as en- 
dothermay or cauterization treatment, and the plaintiff 
says that it then ahtCT h^re. became and was the duty of 
said defendant to use and exercise such reasonable degree 
of care and skill in tluTtreatment and care of the plain¬ 
tiff’s existing disease or condition, as is ordinarily used 
by others of the medical profession in the District of Co¬ 
lumbia, so holding themselves out to the public as 
2 being skilled and experienced in the treatment of 
this or similar case s, yet , notwithstanding his duty 
in the premises, the said defendant did not use such care 
and skill in the treatment of the plaintiff’s disease or con- 
dition, in this, that at the nine the said defendant admin¬ 
istered the cauterization treatment, he negligentlv and 
carelessly applied too ex cess ive a degree of heat to the 
said little finger of said*' Jeff hand, and negligently and 
carelessly applied'heat at^too frequent an interval to the 
said finger and negligenthvand carelessly exposed the said 
finger to the electrical r gxs of the mechanical or elec¬ 
trical apparatus used by the said defendant to administer 
the said treatment, and negligently and carelessly failed 
and omitted to properly protect the said finger from in¬ 
juries at the time the sa id tr eatment was being given, a^ul 
N negligently and carelessly ;administered and injected an 
anaesthesia into said firmer by use of an instrument used 
•for that purpose, and jgegligently and carelessly per¬ 
mitted the said finger to., become blistered and infected, 
and after learning of Uus condition, the said defendant 
negligently and carelessly left the City for a period of 
approximately three days without providing for proper 
"medical care and treati&gnt of the plaintiff’s finger after 
" suffering from the said burn, and negligently and care- 
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lesslv permitted and ajxthprized a nurse in his employ to •/ 
treat the plaintiff’s said finger in an unskilled and un- { 
professional manne r, as a result of which negligence the I 
plaintiff was causet UU k suffer a condition of the said fin-1 
ger which ultimate ly af ter great mental pain and suffer-1 
ing on the part plaintiff, required a surgical op-i 
eration to remove Jjke said finger at the secohd joint 7 
thereof, all of w hich further caused the said plaintiff to - 
suffer, and he will continue to suffer in the future 

3 great pain and mental anguish, and he further suf¬ 
fered a permanent shock as a result thereof to his 

nervous system. And the plaintiff further says as a 
result of the aforesaid negligence, he was compelled to 
give up his own profession as a practicing dentist for a 
long period of time, thereby losing the emoluments which 
otherwise would have accrued to him, and that he now as 
well as in the future, by reason of the loss of t^ie afore¬ 
said finger is greatly handicapped in his profession afore¬ 
said by not being able to do the work which he ckherwise 
would do and could do in order to earn his livelihood 
thereby, but for the negligence as aforesaid. 

Wherefore, the plaintiff brings this suit and claims the 
sum of Fifty Thousand ($50,000.00) Dollars damages, be¬ 
sides costs. 

AUSTIN F. CAXF|IELD. 

Plea. | 

Filed December 1, 1931. i 

* * * S= # * # 

Now comes the defendant, Henry H. Hazen, and for a 
plea to the plaintiff’s declaration aforesaid, admits that 
on the to wit: 4th day of June A. D. 1930, and f(t>r a long 
time prior thereto, he held himself out to the plaintiff and 
the general public as a doctor and practitioner of medi¬ 
cine duly licensed as such according to the laws of the 
District of Columbia and says that such representation 
was true in fact; he admits that on the dav and vear 

/ m/ %/ 

aforesaid, in his professional capacity, as a part of pro¬ 
fessional treatment undertaken by him of the said plain¬ 
tiff, he gave and administered to the plaintiff a 

4 certain treatment for an existing diseased condition 
of the little finger on plaintiff’s left hand, and that 
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in the course of said treatment he gave and administered 
what is commonly known in the medical profession as 
endothermy; he admits that it then and there became and 
was his dutv to use and exercise that reasonable degree of 
care and skill in the treatment and care of the plain¬ 
tiff's existing condition aforesaid as is ordinarily used 
by physicians of ordinary care, skill and ability so prac¬ 
ticing their profession in the District of Columbia; he 
denies that he d id not at all times use and exercise that 
said de gree y xf "care, skill and ability in the treatment and 
care - of~plamtfff’s existing diseased condition; denies that 
he negligently or carelessly applied too excessive a degree 
of heat to the said little finger; denies that he negligently 
or carelessly applied heat thereto at too frequent an in¬ 
terval: denies that he negligently or carelessly exposed 
said finger to the electrical rays of the apparatus used 
bv him in administering the said treatment; denies that 
he carelessly or negligently failed to properly protect the 
said finger from injuries at the time said treatment was 
being given; denies that he carelessly or negligently ad¬ 
ministered and injected anaesthesia into the said finger: 
denies that he carelessly or negligently permitted the said 
finger to become blistered or infected: denies that after 
learning of this condition he negligently or carelessly left 
the city for a period of approximately three days without 
providing for proper medical care and treatment of the 
plaintiff's finger after plaintiff was suffering from said 
burn; denies that he carelessly and negligently permitted 
or authorized a nurse in his employ to treat the said fin¬ 
ger in an unskilled and unprofessional manner; 
5 denies that any condition or operation or mental 
pain or suffering on the part of him the said plain¬ 
tiff was the result of anv of the negligent acts or omis- 
sions by plaintiff alleged; denies that the surgical opera¬ 
tion was required to or did in fact remove the said finger 
at the second joint thereof; denies that plaintiff was 
caused to suffer, or will continue to suffer in the future 
great pain and mental anguish, or any permanent shock 
to his nervous system bv reason of anything which this 
defendant in his care and treatment of plaintiff negli¬ 
gently did or failed to do; denies that as a result of 
any of the negligence alleged, plaintiff was compelled to 
give up his own profession as a practicing dentist for a 
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long* period of time, or that he now, as well as in the 
future will be, injured or damaged in his profession by 
reason of anything this defendant negligently did or 
omitted. And defendant states the true facts and circum¬ 
stances upon which he relies, as follows, to wit: On the 
16th day of April, 1930 plaintiff came to the office of 
this defendant for professional treatment of an existing f 
diseased condition of the hands, which diseased condi-’ 
tion had existed for a long time prior thereto, and de- 
fendant, duly exercising his best skill and judgment diag¬ 
nosed the condition q_s ringworm of nails and fingers, and 7 
treated the same twiee^?r'’'week with Alpine Light rays j 
and the use of mild antiseptics up until the 4th. day of 5 
June 1930, when, in the due exercise of his best judg- - 
ment as a physician, in order to give further professional. 
treatment and care of plaintiff’s left hand, and to get at; 
and cure said condition, it became and was necessary ini 
defendant’s best carefully exercised, to re¬ 

move the finger nail on the little finger thereof, where-' 
upon, with plaintiff’s" consent, the operation knowm 
6 ~~ as endothermv was performed and the sajd finger 
nail was removed by the* application of heat from 
a machine known as, and commonly used in the medical 
profession for such purpose, namely a WajDpler Portage 
Teletherm, by means of which electrical heat'was'applied 1 
to l TKe'TSnd nail, being diffused thereover bv means of a 1 \ 
protective lead foil and four or five layers of gauzp dipped 
in normal saline solution, no application of current last¬ 
ing more than 10 to 15 seconds, and there beingj four or 
five applications, the heat being controlled at all times 
with a centigrade thermometer and bv feeling the finger 
and at no time did the heat develop to a greater degree 
than 52 centigrade, prior to which a local anaesthesia J 
was properly administered, and all of the aforesaid was < 
carefullv and skillfullv done bv this defendant withouf 

» %t %! 

departure from the ordinary and usual procedure by 
physicians of ordinary care skill and ability in like cases; \ 
and the said finger nail came off a day or two later f f 
cleanly and there was no infection of the wound; during 
said operation defendant was assisted by a competent and/m 
experienced registered nurse. And defendant says thatgfi 
because endothermv to finger nails is such a commonly j 
procedure and is not associated with any risk, tfcat after f 1 
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giving plaintiff full instruction and medical advices, he, 
defendant went about the pursuit of his other affairs 
which required that he proceed to Winchester, Virginia; 
that he left full instructions with the nurse aforesaid to 
refer any patients requiring* treatment to another com¬ 
petent and experienced physician close by with whom he 
had made such arrangements; that plaintiff returned that 
night after he had gone to Winchester and was dulv re- 
ferred to defendant’s associate by the said nurse and that 
plaintiff then and there refused to follow defend- 
7 ant’s instructions and advices therein; that there¬ 
upon defendant was reached by telephone and gave 
said nurse the proper instructions and advices to give 
to plaintiff; that this was repeated on the 5th day of 

June 1930 and on the 6th dav of June 1930 defendant 

* 

returned to this city and treated plaintiff’s said finger 
properly with due care and skill periodically until the 
lltli day of June 1930, when the roof of a blister that had 
formed was removed, and the wound found clean; nor¬ 
mal saline soaks were continued, drv gangrene was de- 
veloping at the end of said finger; plaintiff was treated 
on the 12jLh^JLSth and 14th of June 1930, when the middle 
phalanx of said finger was threatened with gangrene and 
a con.sultatioh_. 3 yas had with a surgeon at the instance 
of this"defendant, who advised against amputation at that 
time, and this defendant continued to treat said finger 
with that reasonable degree of ordinary skill and care 
until the 2nd day of July 1930 when said patient was 
transferred to the care of said surgeon who thereupon 
removed the terminal and one half of the middle phalanx 
of said finger; and that said operation was made neces¬ 
sary to sa\^e the entire hand or perhaps life of said plain¬ 
tiff by plainti ff’s 1 dis e ased- condition and not by any lack 
of propei/skftFoT^?e__on the. part of this defendant, but 

.same; defendant denies that the 
wouncJvtestdting from the operation aforesaid was in¬ 
fected at any time and says that the cause of the blister¬ 
ing is by him unknown. Whereof defendant puts himself 
upon the countrv. 

P. B. MOREHOUSE, 

Attorney for Defendant. 
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Notice of Trial & Note of Issue. 

I 

Filed December 7, 1931. 

Title: As in caption above: 

Attorney for Plaintiff: Austin F. Canfield. 

Attorney for Defendant: P. B. Morehouse. 

Date of last pleading: Dec. 7th, 1931. 

P. B. Morehouse, Attornev for Defendant: 

Take notice that the issue joined in the above| case will 
be tried at the next term of court. 

AUSTIN F. CANfTELD. 

Supreme Court of the District of Columbia. 

Wednesday, May 17, 1933. 

Session resumed pursuant to adjournment, I|on. Jesse 
C. Adkins, Justice, presiding. 

####*## 

Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendant, by 
the direction of the Court. 

Whereupon, it being agreed between the parties hereto 

that judgment may now be entered on this verdict, it is so 

ordered. Wherefore, it is considered that plaintiff take 

nothing bv this action that defendant go henqe without 

day, be for nothing held and recover of plaintiff his costs 

of defense to be taxed bv the clerk and have execution 

* 

thereof. 

From the foregoing judgment the plaintiff by his 
9 attorney of record, in open Court, notes an appeal 
to the Court of Appeals of this District: whereupon, 
an undertaking to act as a cost bond is hereby fijxed in the 
sum of One Hundred Dollars ($100.00) with le^ve to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

Memoranda. 

June 9, 1933.—Undertaking on appeal approved and filed. 

Time for filing Bill of Exceptions extended frpm day to 
day to and including July 27, 1933. j 

July 27, 1933.—Bill of Exceptions filed. 
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Assignment of Errors. 
Filed September 14, 1933. 


Comes now the plaintiff in the above entitled cause and 
assigns on appeal the following errors committed by the 
Court during the trial thereof: 

1 . The Court erred in sustaining the motion of the de¬ 
fendant to direct a verdict, at the end of the trial. 

2. The Court erred in directing a verdict in favor of 
the defendant. 

3. The Court erred in permitting the witness Dr. Kerr to 
answer the hypothetical question propounded by defend¬ 
ant’s counsel. 

AUSTIN F. CANFIELD, 
WALTER J. CASEY, 

Attorneys for Plaintiff. 

10 Service of copy of the foregoing assignment of 
errors acknowledged this 14th day of September, 

1933. 

P. B. MOREHOUSE, 
Attorney for Defendant. 

Memorandum. 

September 21, 1933.—Time to file transcript of record in 
Court of Appeals extended to and including October 20, 
1933. 

Supreme Court of the District of Columbia. 

Wednesday, October 4, 1933. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

******* 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attorney 
submits to the Court his Bill of Exceptions taken at the 
trial of this cause and prays that the same be signed and 
made of record, nunc pro tunc , which is hereby accordingly 
done. 
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Designation of Record. 

Filed June 27, 1933. 

# # * # # * I * 

To Frank E. Cunningham, 

Clerk of the Supreme Court, 

District of Columbia: 

The plaintiff, Henry Weisenberg, having perfected an 
appeal to the Court of Appeals of the District of 

11 Columbia, hereby requests the Clerk to pj-epare a 
transcript of record in the above entitled (cause to 

consist of and include the following papers, documents, and 
proceedings, namely: 

1. Declaration. 

2. Pleas. 

3. Notice of issue and notice of trial. Memo: Minute 
entry of Court directing a verdict, exception noted thereto. 

4. Memo: Verdict of jury. Memo: Minute entry enter¬ 
ing judgment on verdict. 

5. Memo: Appeal noted by plaintiff in open cqurt and 
order fixing cost bond. 

(i. Memo: Cost bond filed and approved. 

7. Order extending time tiling bill of exceptions to July 3. 

8. Assignment of errors. 

9. Bill of exceptions. 

10. This designation. 

AUSTIN F. CAXFIELp, 

Attorney for Plaintiff. 

Service of copy of the foregoing designation of record 
acknowledged, this 27 dav of June, 1933. 

P. B. MOREHOUSE, 

Bv M. D„ 

Attorney for Defendant. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 11, both inclusive, to bp a true 
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and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 80447 at Law, wherein Henry 
Weisenberg is Plaintiff and llenrv H. Hazen is Defendant, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of October, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

13 In the Supreme Court of the District of Columbia, 

Holding a Law Court. 


At Law. 


No. 80,447. 


Henry Weisexberg, 901 II Street, N. E., Plaintiff, 

vs. 

Henry H. Hazen, 1911 R Street, X. \Y., Defendant. 

Bill of Exceptions. 


Be it remembered that the above entitled cause came on 
for hearing before Mr. Justice Adkins and a .jury duly im¬ 
paneled in Circuit Division =3, at which time the following 
proceedings were had: 


Whereupon, to maintain the issues on his own behalf, 
the plaintiff, Henry Weisenberg, took the stand and testi¬ 
fied in substance as follows: 

He is a dentist' practicing in the District of Columbia 
since 1924, the year of his graduation from Georgetown 
University, and his offices are located at 901 H Street, 
X. E.: that in the month-oL,A.pxik 1930, he suffered a 
condition of his hands whIchsHfffW’rliagno sed as ring¬ 
worm infection; that he immediately consulted Dr. Teieh- 
mann who treated him; that later he consulted the defend¬ 
ant, Dr. Henry H. Hazen, at his office 1911 R Street, N. W.; 
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that Dr^I Iaze n started to treaj: him from April, 1930, by ], 
first using tEe^Bpine ligilt and safes'“ttl r liome*appIISs= / 
tion; that he saw the defendant approximately thiee times ' 

; that on June 4, L930 , Dr. Hazen/ 
decided to switch the treatment from Alpine light rays// 
which were not producing any effect to electrical cauterizaw 
tion of the finger; that on that date the finger was anes/ 
thetized so there would be no sensation during the opera¬ 
tion; that it was a local anesthesia; after the finger was 
anesthetized a cathode was applied to the left hand. It 
was applied to his left arm at first very loose and then 
later applied very tight, after which the electrical cauter¬ 
ization was applied to the little finger nail of the left hand. 
That at the time of the application Dr. Hazen claimed he 
was in a hurry and had to have the cathocje on his 
14 arm real tight. That the treatment consisted of 
electrical rays applied to the tip of his finger in 
three applications, about a minute apiece. The apparatus 
used was connected with the floor with a handle ::hat was 
applied to the finger; that no treatment was given at all 
that day prior to the application; that nothing was done 
to protect the hand; that heat was applied by means of 
the electrical apparatus; it was applied directly on the nail 
from above; that it was applied very hastily, he would say; 
that at the time of the exposures, which were [three in 
number, there was nothing on the table to regulate the 
heat of the instrument as it was applied; that the plaintiff 

did not see anv thermometer there on anv of the occasions 

* • 

that the heat was being applied; that the applications were 




given immediately following each other, with an interval 
of time of about fifteen seconds in between; the heat was 
applied, then a little rest was taken, the heat was applied 
again, followed by another rest, and then applied for the 
third time. That the entire time from the first application 
until after the end of the last application to his hafnds was 
about fifteen minutes; after his hand was taken f|rom the 
slab or table where it lay for the purpose of treatment 
he observed that it was very painful, and he asked what 
he should do. The tip of the finger felt very numb, and 
the upper portion was very painful. He asked Dr. Hazen 
was that the right procedure, to which the Doctor replied, 
“There is nothing to worry about. Come to my office in 
three days time. Everything is coming along all 1 right.” 
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(T. 8.) There was no dressing- put on the hand that day; 
that at that time he did not know the defendant was leav¬ 
ing the city. That before he left the office he again called 
the attention of the defendant to the finger; the defendant 
again said- to leave it alone, that everything was coming 
along all right, and to return to the office in three days 
time. As he left the office the finger was verv dead in the 

t> 

lower portion, no sensation at all, and the upper portion 
was very painful and started swelling; that he left the 
Doctor's office about nine-twentv A. M. While driving en 
route to his own office he reached a point at 16th and R 
Streets where he pulled his car over to the curb and fainted. 
He thinks he was in this condition about ten minutes, and 
then he proceeded to his own office. About one o’clock 
that afternoon a verv large blister formation started 
15 or began at the juncture where the heat was applied 
to the upper portion of the finger. A very large 
blister appeared horizontally around the finger. That no 
instructions had been given to him as to what to do when 
he left the Doctor's office, except to come back in three 
davs. When he noticed the blister forming he immediatelv 
went back to the defendant's office but found no one there; 
that was three thirty in the afternoon. He was not able to 
look after his own patients that day. He went home and 
when he got home he remembered the name of the nurse 
employed by the defendant, looked her up in the phone 
book, called her up and explained to her what happened. 
He told the nurse that there was a very large blister form¬ 
ing, and that the tip of his finger felt very numb with no 
sensation in it at all. The nurse told him there was noth¬ 
ing to worry about because it was all normal reaction of 
the operation. The plaintiff told the nurse he was very 
alarmed about it, and asked her to get in touch with Dr. 
Hazen. The nurse replied, “If you are in any more pain 
get in touch with me. I will be only too glad to come to 
vour assistance.’' She told him she would get in touch 
with Dr. Hazen. The plaintiff did not know whether Dr. 
Hazen was available. He had not been told anything about 
whether another doctor was available in the event anv- 
thing happened; later that evening Dr. Hazen’s nurse came 
to his home; he was in tremendous pain. The nurse gave 
him some sedatives to take but that did not seem to relieve 
the pain; he was walking the floor all night (T. 12). The 
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pain was in the entire left arm. He described the pain 
to the nurse; that night he was unable to sleep. The nurse 
told him to be in the office the next morning at nine o’clock 
and when he came there she looked at and bandaged it, 
which was the first time a bandage was put on the finger. 
Nothing else whatever was done. The plaintiff insisted 
upon seeing Dr. Hazen, telling the nurse that he did not 
think his finger was reacting the wav it should. She said 
she would get in touch with Dr. Hazen in Virginia where 
he was; that this was the first time he knew where Dr. 
Hazen was. The nurse told him that she would get in 
touch with Dr. Hazen, and then get in touch \vith the 
plaintiff on the phone after she got the doctor’s instruc¬ 
tions what to do. On this date, the day after the operation, 
the condition of the hand was verv bad—it was large and 
painful. The plaintiff then using the same finger 
16 on his other hand and illustrating to the jury stated 
that the first thing appeared was a large blister 
formation, which started the pain and then it started to 
get a discolored condition and got to be verv red with no 
sensation in the tip of the finger whatsoever. That later 
on this day the nurse, who had gotten in touch with Dr. 
Hazen, got instructions what to do. She informed the 
plaintiff to meet her at her house on Georgia Avenue, and 
she would do what Dr. Hazen told her to do; that he had 
told the nurse he wished she would communicate jvith Dr. 
Hazen and have Dr. Hazen see him immediatelv because 
he was beginning to get alarmed about his finger. The 
nurse told him: “You need not worry; everything will be 
taken care of nicely.” (T. 14.) That he went to l^er home 
as suggested. Before she treated the finger he ajsked for 
the doctor, and the nurse told him that Dr. Hajzen was 
in Virginia. She told him that Dr. Hazen had given her 
instructions what to do. The nurse then used a lance which 
he presumed was dropped at first, in his finger and opened 
the blister. She procured it from a medical kit. Before 
applying the lance nothing was done to the finger what¬ 
ever. Using his right hand the witness again illustrated 
to the jury how the nurse made a straight incision down 
the finger; that a lot of serum, with a very peculiar odor, 
came out; that he went to his own home from the nurse’s 
apartment; that night the finger was very, very swollen, 
and pained very badly; the swelling started at the finger 
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and kept on coining up to the wrist; that he was not able 
to sleep that night at all. The next morning, the second 
day after the operation, he went back to the doctor’s office, 
accompanied by liijs wife. The nurse applied a new dress¬ 
ing* to the finger. He again asked for Doctor Hazen and 
was told that Dr. Hazen would be back at his office at three 
o’clock in the afternoon. That up to this time no other 
doctor was available to treat him, nor was he advised that 
anv other doctor was available to treat the finger, nor was 
anything* said by the nurse about procuring* another doctor 
to treat the finger. That that afternoon he saw Dr. Hazen 
about three o'clock. Dr. Hazen took off the bandage that 
the nurse had put on that morning and requested a tweezer; 
the nail was then lifted off and when the nail flesh came 
off the finger was exposed to the bone, (illustrating by 
use of the right hand to the jury). The finger was very, 
very black. (T. 17.) At this time the plaintiff’s wife 
17 asked Dr. Hazen to tell her definitely what happened 
to the finger. The defendant replied: “There is 
nothing to worrv about. Evervthing will come along vcrv 
nicelv.” “There was nothing said about another doctor 
on this occasion because ‘we were doubtful what was really 
happening. We never knew what was happening really 
itself at the time’.” That nothing was said by Dr. Hazen 
at this time as to the cause of the condition of the finger. 
He was giving no information at all at that time. The 
next morning, the third day after the operation, he saw 
the defendant at nine o’clock. His hand and arm were 
swollen and the tip of the finger was very black. After 
Dr. Hazen had removed the piece of the fiisli and flap of 
the nail a bandage was placed over the burnt portion; that 
no instructions were given him for self-treatment; that up 
until June 14 lie had seen Dr. Hazen at his office twice a 
day. That up until June 14 he had not learned what was 
wrong with his hand. Using the right hand again illustrat¬ 
ing to the jure he stated, “Bv June 13 mv finger was con- 
tinually getting black and shriveling up, and my wife, being 
alarmed, asked Dr. Hazen if it would not be better to call 
in another doctor, two heads being better than one, and 
Dr. Hazen said he would make an appointment with an¬ 
other dermatologist, and I should go over to see him.” 
(T. 19.) That arrangements were made for him to see 
Dr. C. Augustus Simpson. That Dr. Simpson in the pres¬ 
ence of Dr. Anderson and plaintiff’s wife looked at the 
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hand. He did not treat it. He just looked at it, and said 
it was a very bad finger, and to go back to Dr. Hazen. 
When they got back to Dr. Hazen he stated to Dr. Hazen 
that Dr. Simpson had told them the finger was in a bad 
condition. That his wife had said to Dr. Simpson, “What 
do you mean, bad?” That Dr. Simpson had replied, “We 
will do everything possible to help the finger.” When they 
told that to Dr. Hazen he did not say anything; tl^at after 
hearing Dr. Simpson’s ideas about the finger plaintiff be¬ 
came alarmed and immediately communicated i*ith his 
brother-in-law, Dr. Shorell, in Xew York City; that Dr. 
Shorell had practiced medicine in the District of Columbia; 
the following morning Dr. Shorell arrived in Washington; 
he went with him to Dr. Hazen’s office; that was the 14th 
of June; in the presence of Dr. Shorell and plaintiff’s 
wife, the bandage was removed, and it was decided that 
an immediate amputation would be necessary; they decided 
to get in touch with Dr. Kerr and made an engage- 
18 ment for him to look at the finger the following day; 

that they then consulted Mr. Lambert, and pursuant 
to instructions from Mr. Canfield, had photographs taken 
of the finger. Four pictures which had been taken of the 
hand were then handed to the plaintiff and he identified 
them as the pictures that had been taken and on the picture 
identified his hand and the finger referred to. The pic¬ 
tures were then introduced and received in evidence with¬ 
out objection. That on the plaintiff’s exhibit Nol 1, the 
whitish mark on the black finger was identified bv the 
plaintiff as the bone, and further identified that ttyat was 
the part that the finger had been sloughing off froifi. The 
next day, Sunday, he saw Dr. Kerr in Dr. Hazen’s Office in 
the presence of his wife, his mother, Dr. Shorell, ^ind the 
defendant. Dr. Kerr did not say much but just looked at 
the finger and decided that amputation would be necessary. 
Up to this time he had not been told what had happened 
to his finger. He reported, with his wife, on the 16th of 
June at Dr. Kerr’s office; that Dr. Kerr put him under 
treatment anticipating the removal of the finger. At first 
Dr. Kerr decided to wait until the finger became more 
mummified or dead. The witness understood “nullified” 
to mean a finger was dead. Dr. Kerr stated that he 
“wanted it that way so that there would be a line of de¬ 
marcation between the area that was burnt and the area 
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that was not burnt.” (T. 25.) That the plaintiff knows 
now the area that was burnt. That Dr. Kerr bandaged 
the finger and instructed him to return in two davs, at 
which time Dr. Kerr took some tweezers and tweezed away 
the burnt and infected part of the finger. He proceeded to 
tweeze the dead and burnt tissues a wav from the living t is - 
sue, tweezing as much as he could and as much as the plain¬ 
tiff could stand the pain. He was not anesthetized; that his 
arm and hand were still very swollen and the tip of the 
finger was shriveling away; that he was compelled to take 
sedative pills for pain and to enable him to sleep; that two 
days later he reported again to Dr. Kerr and Dr. Kerr 
tweezed some more of the tissue off. He wanted to remove 
the burnt portion from the living portion and get close to 
the bone as possible so as to clip the bone off. On the 4th 
sitting the bone was clipped off; that was about July 6. 
Anesthesia was not necessarv on account of the tissue being 
burnt. There was no sensation of the finger at all. (T. 27.) 

Instruments were used on the finger. After this he 
19 reported a couple of times a week to Dr. Kerr for 
further treatment but he never went back to Dr. 
Hazen. He ultimatelv received his discharge from Dr. 
Kerr. The finger had healed over from the operation. 
Dr. Kerr finally discharged him the latter part of Septem¬ 
ber, 1930; that it was impossible for him to do any of his 
work for eighteen weeks. His wife was in his office re¬ 
ferring his patients to other dentists because he was not 
able to do their work. That he suffered pain from the 4th 
of June until he went back to his office; the first operation 
itself was very painful and on removal of the finger due 
to the operation the pain was very severe, which made it 
necessary for him to keep on taking sedative pills to keep 
the pain down, and it was impossible for him to sleep. The 
swelling of his hand and arm did not finally disappear until 
about a month after his discharge from Dr. Kerr. That he 
now experiences pain, especially in damp weather, and has 
a shooting sensation when touching anything with the tip 
of that finger; that he was not able to resume his ordinarv 
general practice in October when he went back because 
due to the loss of the finger and the tenderness of the stump 
at that time, he was unable to do certain dental procedure 
or technique; that he has been compelled to change his 
technique on account of the little finger; that he cannot 
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do orthodontia, which is the straightening of teeth; that 

work is done mostly on children and it becomes necessary 

* • 

to use the little finger to retract their mouths very wide 
to do the work. He was able to do that work pijior to the 
injury. That he has trouble doing extraction [work and 
because of the loss of the finger can do now b|ut simple 
extraction in the front of the mouth; that lie has calls 
in his work for extraction of the back or molar teeth but 
is compelled to send that work to another dentist; that 
he now suffers from loss of sleep, and had a nervous break¬ 
down following the amputation; that he was confined to 
his bed in his home off and on during the eighteen weeks 
that he was away. That he kept his office open during his 
absence, the maid and his wife were there cancelling ap¬ 
pointments or referring patients to other dentists; that 
prior to the injury his net income was approximately 
Seventy-five ($75) Dollars per week; that Dr. Kerr’s bill 
was Sixty-four ($64) Dollars; there was a bill for a blood 
test taken at Garfield Hospital at Dr. Hazen’s suggestion; 

that no doctor in particular prescribed treatment 
20 for him when he was sick in bed with the nervous 
condition (T. 36) but he communicated with Dr. 
Shorell, who prescribed rest for him, by telephone; that 
he did not render any bill; that his present incom^ is about 
Forty ($40) Dollars a week; that he paid the maid Four¬ 
teen ($14) Dollars a week during the time he was away 
from his office. The following then occurred: 

Bv Mr. Canfield: I 

Q. Do you remember what, if anything, Dr. Hjazen told 
Dr. Shorell about the treatment? A. He admitted to Dr. 
Shorell that — made a gross and negligible mistake; 

This conversation took place in Dr. Hazen’s office and 
Dr. Shorell replied to that, “We better call in d surgical 
consultant.” On cross-examination the witness stated that 
his wife and Dr. Hazen’s nurse were present and! when he 
was asked to give the exact wording of the statement made 
bv Dr. Hazen to Dr. Shorell on June 14 in Dr. Hazen’s 
office, the witness stated he did not recall the ex<jct words 
at that minute but that Dr. Hazen admitted his mistake. 
The substance of what Dr. Hazen said to Dr. Shorell was 
“He was very sorry it had happened but it was a gross, 
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negligible mistake": that lie remembers Dr. llazen saying 
that, and that Dr. Sliorell advised Dr. Hazen to call in a 
consulting surgeon; Dr. Hazen did not refuse to do that; 
that Dr. Kerr was the surgeon called in; that he did not 
continue under the care and treatment of Dr. Hazen after 
that, but from June 16 went under the care and treatment 
of Dr. Kerr; that in April,JL930 , when he first went to Dr. 
Hazen he was suffei'mg^onT'a condition known as ring 
worm of b oth hands and nails; that it was a skin disease 
infected from tins "shin trouble; that before he went to Dr. 
Hazen the fingers of his left hands were very cracked, ooz¬ 
ing an exudate from this particular infection, and they 
were verv scalv, the nails were verv rough, but none of them 
were eaten awav, nor were anv discolored; thev were in 
perfectly normal condition; that this condition had existed 
about a vear and a half before seeing Dr. Hazen; that he 


had been to see Dr. Tei^ffhanmtvrice a week before he con¬ 
sulted Dr. HazeiD- 'lhat he-ecmsulted this other doctor about 
a week or ten days after the condition first became appar¬ 
ent but that he had consulted no other doctor except 
21 Dr. Teiclimann, and then Dr. Hazen; that all during 
this Tmte-hehad been practising his profession. Dr. 
Teiclimann’s nurse gave him alpine light treatments of the 
same nature as Dr. Hazen’s nurse gave him, and Dr. Teich- 
mann personally gave him X-ray treatments approximately 
twice a week; that the progress was very slow as a result 
of the treatment given bv Dr. Teiclimann; that is whv he 
did not go back to Dr. Teiclimann for further treatment; 
that all during this time he used his hands in and about his 
own patients’ mouths; that he did this with the use of rub¬ 
ber gloves at all times; that the gloves were uncomfortable; 
that he would powder the gloves inside before using them, 
and it was not warm with the gloves on because he pow¬ 
dered them first, the powder made the gloves cooler: that 
he used ordinary talcum powder; that he never used his 
hands in the patients’ mouths without the use of rubber 
gloves; that his patients never saw his infected hands be- 
j^mse the rubber gloves covered them; that when he got 
:o DivHazen he had this ring worm infection which looked 
^efy^scaly and cracked and continually oozing; that it was 
"not^a.pleasant looking sight; that exudate means a serum 
J 6uLnot-a pus; that the serum was due to the ring worm 
'infection; that the condition of the hands at the time he 
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went to Dr. Hazen’s was not contagious in his opinion; that 
he went to Dr. Hazen’s because his brother-in-law, Dr. 
Shorell, recommended him; that Mrs. Shorell accompanied 
him on the first visit; that the condition on the first , visit . 
,y was uncomfortable and annoying and embarrassing to~Jiim 
in his practice; he was not satisfied with the result shtcM^ 
s? .Teichmann’s treatment, and wanted to make a ehj#g*t> 
that is whv he went to Dr. Hazen; that his sister wa^ the 
only available person that could have gone with him and 


someone had to go with him at that time; that when he first 
came to Dr. Hazen’s office the doctor, his nurse, and secre¬ 
tary were present; that he had an appointment; that he 
told Dr. Hazen he had an infection of his hands] and that 


he would like the Doctor to look at them; he did npt remem¬ 
ber how long the examination took; he did not recall whether 
or not the doctor had asked him how long the | condition 
existed or whether or not he had been treated by cither phy¬ 
sicians; he did not ask him in the first treatment whether 
. or not'-X-^ays had been used on his hands; he did not re- i 
\ member”having told Dr. Hazen that X-Hav treatments had 
\ been used on his hands twice a week for the preceding six- ' 
teen^rfioiTths; that he has no recollection of being V|t 
22 a r s5?3-£er or giving Dr. Hazen a history of the infec- 
^ tious condition at the time of his first visit; that he ‘ \ 

' went in the waiting room and had a conversation with the 
doctor; his sister was present but he does not recall what 
was said on this visit. He told the doctor he was suffering 
from a skin infection. He asked the doctor if it was serious 
or what the infection was, to which the doctor replied he 
would not be able to tell at first until he took a pathological 
test; that the visit consumed about fifteen minutes; that 
he examined the hands and told him to come back; that he 
got the pathological material ready and took a pi^ce of the 
finger nail and the cuticle to make the test and to|d him to 
return in a few days. The ^gecon d visit the defendant told 
him he had a ring worm infectiQU^haf Dr. jpnl 

told him prior to this time that he had a ri ng wofm inf ec- 
tion; that in the second visit Dr. Hazen began the treataS^ 
by putting his hand under thpybpi"^ andl -lieu pre- 

sc ribedj some salve to that to his knowl¬ 

edge fjTprtre atnfe ntXvas- the same-^s had bee n given by Dr. 
TeicEmann; thatjis.Jia&^not coni plained-to-Dr. Haze n, b^* 
ing saHsfied jt’oTeave the matter to his judgment;j that Dr. 
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Hazen had taken photographs of the back of his hands, 
but he never saw them; that he prescribed ointments and 
medicaments with directions how to apply and use them. 
These directions were followed; that up until June 4 he 
went to see the doctor about three times a week, usually in 
the mornings around nine o'clock; that from April 16th 
to June 4, 1930, his_ hands showed the skin cracked and'/ 
oozing and scaly. TTiTiFroritlilion did not change any dur- 
ing that period dnd' there was no improvement whatever !• 
up until June 4. That file linger nails on his left hand \\ 
l slKH-tlv -prior to no improvement at all; that 

they showed sigits-of spreading; that on June 4 no one 
aceompa'hied the plaintiff Totlie defendant’s office; that 
shortly prior to June 4 Dr. Hazen in a conversation decided 
he wanted to give the plaintiff an electrical cauterization; 
he does not recall the conversation; that he made an en¬ 
gagement for the appointment on June 4 a few days prior 
thereto; that he has no recollection now of what was said 
in making the appointment; that he is familiar with local 
anesthesia: Dr. Hazen used the same kind of local anesthe¬ 
sia on him that dentists use to produce a local anesthesia; 
it is novocaine; the plaintiff recalls some of the names of 
the manufacturers producing or manufacturing no- 
23 vocaine, among them the H. A. Metz laboratories, 
which are reliable; the witness stated that the pro¬ 
cedure of administering anesthesia for each case is differ¬ 
ent, depending upon the case itself; it is administered by a 
hypodermic syringe with a hypodermic needle; the anes¬ 
thesia comes in a tube put up by the dental laboratories; 
it is put into the syringe and the needle is then pushed into 
the gums. The witness then using the little finger of his 
right hand illustrated to the jury where Dr. Hazen inserted 
the needle to administer the novocaine; it was on the under 
side of the finger so far as he can recollect it, although he is 
not positive; that Dr. Hazen did nothing to the finger be¬ 
fore injecting the anesthesia; he does not remember bath¬ 
ing it with anything; that Dr. Hazen told him both before 
and after he injected the anesthetic that he was in a hurrv; 
he told him he was in a hurry to get out of town; that he 
told him he was going out of town that afternoon to attend 
his son’s graduation exercises; that at the time the treat¬ 
ment was given there was something applied to the arm 
but the heat was applied to the little finger right up against 
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the nail. There may have been a piece of gauze but the 
plaintiff does not now remember; he does not know the 
technique; that although he stated on his direct that Dr. 
Hazen had applied the treatment very hastily; he doesn’t 
know whether or not a lead foil was between the top of the 
finger end and the electric needle, which was applied by 
Dr. Hazen for a whole minute at a time, three tines, with 
intervening lapses of time; and the whole thing took about 
fifteen minutes he does not know anything about the tech¬ 
nique of such applications himself. 

Bv Mr. Morehouse. 

* 

Q. Whv did vou sav on vour direct examination that Dr. 
Hazen’s treatment of vou on that morning was hastv, vou 
not being familiar with the technique? A. The question 
please, if you don’t mind. 

(Question repeated.) 

A. Well, does that have to be answered? 

Mr. Canfield: Yes, go ahead and answer it. 

A. From mv observation it seemed that he was hastv. 

V •/ 

That the doctor had other patients in thj* waiting 
24 room; that knowing that he had to get ouf of town 
he just went about his technique and that is all he 
observed, which led him to state that the defendant was 
hasty; that he was not looking at his watch during the 
treatment; that he had his eyes closed so as to ^et into a 
position in case it would pain him to hold his hand steady; 
that he felt pain when the hypodermic needle by which the 
anesthetic was administered pricked his flesh; tjiat he is 
particularly sensitive to pain; that he kept his e^jes closed 
as long as it took to inject the novocaine; that when he 
opened them he saw the back of his little finger and that it 
appeared the same as it was before with only the novocaine 
in the tissues; that was the first time he had ever seen 
novocaine injected into human flesh other than tie gums; 
when novocaine is injected into the gums they turn a whit¬ 
ish color; he does not remember whether his finger turned 
white or not; that it was approximately three or four min¬ 
utes after the injection that the operative treatment began; 
Dr. Hazen’s nurse was present ; that his hand w^s resting 
on the table with a towel underneath it; that he felt a 
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slight sensation during the application of electric heat; 
as the current was on there was more of the electrical sen¬ 
sation; that he was 1 nervous and closed his eyes all during 
the time the treatment was applied; that when the treat¬ 
ment was over his finger appeared very numb; he could feel 
the numbness: that he doesn’t remember it was white; at 
that time there was no appearance of change showing. He 
was still nervous and excited and shaky; the nurse just 
watched the procedure and was there all the time so far 
as he knows; that by dressing he means bandage, and if 
the nurse had put a dressing on his finger immediately after 
the treatment he would have known it; that the nurse did 
not put any dressing on it at all; that Dr. Hazen told him 
it was natural for the novocaine injected to make the finger 
end feel numb; he already knew that; when Dr. Hazen told 
him before the treatment that he was going to leave town 
to attend a son's graduation he told him he would return in 
a few da vs. He would not sav exac-tlv what dav he was told 

» ft • » 

to return but he thinks it was three days, it may have been 
June 6th, although he is not positive; that he returned to 
the doctor’s office June 4, the same day, about three or 
three-thirty, which was immediately after the time the blis- 
ter started to form. He did not then know Dr. Simpson 

and never knew him previously to the time he was 
25 referred to him on June 13: that it was the dav fol- 

ft 

lowing the operative treatment that Dr. Hazen’s 
nurse came to his house and examined his finger; this was 
before he went to her house; he went to her house the day 
after she had been to his house; that she examined the blis¬ 
ter in her house. The blister described by the plaintiff was 
a very large water blister around the circumference of the 
finger extending down about an inch. This blister was 
opened. He was asked whether it was not a fact that he 
recalled the doctor’s nurse having to open the blister in 
the doctor’s office' in the morning, and he replied he did 
not remember but he is positive that she came to his house 
on the day before he went to her house; he was worried 
about the finger all day, June 4; that he went to the doctor’s 
office, found it locked, and then called the nurse up. He 
is not positive that the nurse didn’t come to his apartment 
the night of June 4, the time is so far away that he could 
not remember the little details. He saw the nurse the 
morning following June 4, which was before he saw her 
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at her liome. She said she would get in touch with Dr. 

Hazen, and find out what she should do, and she applied 

a dressing to the finger. He did not remember whether or 

not she told him the night before she would get in touch 

with Dr. Hazen; the nurse did not get in touch with Dr. 

Hazen while he was in the office but said she wo^ld get in 

touch with him later in the dav. He did and she then told 

him to come to her house and that she would do what Dr. 

Hazen advised her to do; that her house was an apartment 

on Georgia Avenue near Walter Reed Hospital; that so 

far as he knows there was one verv large blister; it was 

small in the beginning but graduallv got larger. The blis- 

ter formation started about one o'clock while he \Vas in his 

office. That he drove in his own automobile directlv to Dr. 

% 

Hazen's office: that the lance was used by the nurse to open 
the blister in her home. He could not describe the odor of 
the serum which came out, except it was very disagreeable; 
that his wife was present when this was done; that the 
nurse did not give his hands a saline soak; that his wife 
complained to the nurse on this occasion about the way his 
finger was looking and wanted to know what was happening 
and what had been done. On June 4 after he fainted he 
went to his office. There were no patients there at that 
time, but some came later and he dismissed thei(n: that a 
patient came in about an hour and a half later, when 
26 he was getting his nerves together and feeling a little 
stronger, at which time he attempted to do some¬ 
thing and could not and had to quit. He is positive that 
when Dr. Hazen saw him the dav he return- from Virginia 
that he took tweezers and lifted the nail off his little finger, 
and the nail and flesh came off, leaving the bone exposed: 
that he is not mistaken about that. When lie saw Dr. 
Hazen on this date, the color of the finger was \^erv, verv 
black. He does not know that it ever became red. The 
finger was charcoal black three days after the treatment 
on June 4; that it was of the same appearance two or three 
days after the operative treatment given as it appears in 
the photographs shown to the jury, (plaintiff’s exhibits), 
the only difference being that the infected portion was moist 
at that time and gradually became dryer. Dr. Sllorell is a 
surgeon. The witness did not know whether or not he was 
a dermatologist; it had been quite a while prior to the 
occasion on June 4 that he had seen Dr. Shorell, but he 
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did not know how long. He told him over the phone that 
he did not* think his finger was reacting in the proper way 
and suggested Hr. Shorell come to this city and relieve him 
of the suspense. When Dr. Shorell arrived here he asked 
him to look at the finger which was bandaged. Dr. Shorell 
told him to wait until they got to Dr. Hazen’s office; that 
Dr. Shorell had not at any time treated the finger. That 
about nine o’clock he and Dr. Shorell and plaintiff’s wife 
went to Dr. Hazen’s office. Dr. Hazen’s nurse removed the 
bandage; that was the first time Dr. Shorell had seen the 
finger. Dr. Shorell was trying to find out what had hap¬ 
pened but he was trying to be diplomatic and keep the 
plaintiff’s spirits up and he would not tell him anything 
at all. He saw what a nervous condition the plaintiff was 
in and did not want to exaggerate the nervous condition. 
Dr. Hazen and Dr. Shorell were speaking together and they 
decided that a surgical consultant would have to be called 
in but they did not tell the plaintiff. Dr. Kerr saw the 
finger the next dav in Dr. Hazen’s office. Dr. Shorell did 

w * 

not tell him what the occasion for the amputation was but 
he surmised that the finger was burnt to such a degree that 
the infection required an amputation (T. 86). 


Bv Mr. Morehouse: 

Q. That the infection required an amputation? A. 
That the burn, if you wish to call it that, or the 
27 condition of mv finger.” 


The finger was not amput ated until JulvM to the pr o- 
cedure that Dr. Kerr was tak7Trf^tt-YH?iov^ That the 


ring worm infection on the rest of the hand was still there 


in about the^same condition*/! hat his fingers did not get 
better from the* ring' \\ovnr infection untio November of 
last year. They are enwely well now and were cured by 
his family physician. i j&ga|ji a&n. That no doctor treated 
him during his ner^f^^^55oiwn. The condition was one 
that required a lorof rest from locked./nerves. He just 
got in Jnucli witjr hi# brother-in-law in ^ew York and took 
his advice. Tpat Jnic sedative pills lie/purchased cost him 
about eigh tjffnvy'c cuts for one dozen. / He does not remem¬ 
ber how mafty/lozen he took; that he.never keeps any books 
except me^randums; that he did' not make any income 
tax returns; his business is done ion a cash basis and his 
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memos are kept on cards relative to each patient; that he 
does not have any of the cards now; each year in cleaning- 
up to make room for his new cards he destroyed the old 
ones; that before June 4, 1930, he never sent any extraction 
work to Dr. Kaplan; that about 40% of his work was ex¬ 
traction work and 15% was orthodontia; that Jie is not 
lefthanded. In answer to a question which of thqse things 
that lie used to do that he could not do now with sime other 


finger of his left hand, the witness stated that the oper¬ 
ations in the hack part of the mouth required his little 
finger to retract, open up the lips to get to the area of 
operation, because the other fingers hold the dental instru¬ 
ments, the mirror, and they rely on the little finder to get 
to the area of operation. It takes four fingers tcf hold the 
mirror and he relies upon the little finger to do the other 
work. There are many extractions which he cahnot now 

mi 

do that he did before June 4. lie is prevented from having 
complete control of his instruments which he now would 
not dare operate if he knew he did not have complete con¬ 
trol. That he made quite a part of his bridge Ivork pre¬ 
vious to June 4; he is now attempting to develop a new 


technique due to the loss of the finger tip but is still trying 



to develop it. He described ‘technique’ as control of the 
patient’s mouth, keeping the tissues back and keeping 
everything satisfactory for the operation. On redirect the 
witness stated that when he stated the finger was not re- 
/ , moved until Julv 6 he meant finallv removed; that 
28 _his xing-^worn^ infection which was curepi by Dr. 
' " \Vi 11 i i m ret- by of. alpine light 

togethe ffT salves used at home; that was the treatment 


Whereupon to further maintain the issues the plaintiff 
called as a witness on his behalf Benjamin Applestein, 
who being first duly sworn testified in substance as fol¬ 
lows : 


He resides in the District of Columbia and knows Dr. 


Weisenberg; that he was a patient of Dr. Weinberg in 
1929 and 1930, during which time the plaintiff put fillings 
in his mouth; that all during this time he noticed that Dr. 
Weisenberg used rubber gloves on each of the occasions 
that he treated the plaintiff. There was no cross examina¬ 
tion. 
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Whereupon, to further maintain the issues the plaintiff 
called as a witness on his behalf Irving Daniel Shorell, 
who being first duly sworn testified in substance as follows: 

He resides in Xew York City; that he practices medicine 

in that city and has offices in the Hotel Victoria; that he 

graduated from Georgetown University in 1923 and in- 

tented at Georgetown and Garfield Hospitals in this city 

thereafter: that he practiced medicine in Washington for 

about a rear thereafter, with offices at 14th and Columbia 
% 

Road, and then went to Xew York to practice. He does 
mostlv surgery but his work is not exclusively surgical. 
He also practices general medicine. Diathermy is a form 
of heat that is evolved by a high frequency current (T. 105). 
It is an electric current that is generated through a certain 
machine, a certain electrode, and there is a certain oscilla¬ 
tion of high frequency that gives you current known as 
diathermy current: that endothermv is current vou can 
get from diathermy; that is converted and usually used in 
a cutting operating with heat. The witness testified that 
he lias done treatments involving the use of diathermy in 

V. ft 

the District of Columbia and Xew York Citv for ten 

29 vears; he would sav that in his office he sees thirty 
% • » 

people a day and four or five of them every day re¬ 
ceive some form of diathermy: while practicing in the Dis¬ 
trict of Columbia lie probably treated twenty-five or thirty 
people for the first year he was in practice in the use of 
diathermy. He is a brother-in-law of the plaintiff; that on 
June 13, 1930, he received a telephone call to come to 
Washington, arriving the next morning. Dr. Weisenberg 
picked him up at the Mayflower Hotel, and they drove to 
Dr. Hazen’s office. He stated thev arrived at Dr. Hazen’s 
office — approximately one o’clock in the afternoon. Upon 
arrival Dr. Hazeli first spoke to him, and then he proceeded 
to remove the dressing. Dr. Hazen stated to the witness, 
“We have a tough situation here”; he knew Dr. Hazen; 
they were very friendly and Dr. Hazen was friendly about 
the whole thing. Dr. Hazen said to him, “We have a tough 
situation here, Doctor; it is unfortunate.” The witness 
told Dr. Hazen, “Well, let us take a look at the finger and 
we will see what has been done. I understand it is pretty 
bad” (T. 108-109). He had not seen the finger up until 
this date, June 14, at which time the dressing was removed. 
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By Mr. Canfield: 

Q. Now, after the dressing was removed, describe the 
condition of the finger as vou remember it now. A. The 
finger—the small finger of the left hand—was burned and 
charred from the tip to about one-half way down to the 
middle portion of the finger and the balance from the mid¬ 
portion down to the base of the finger was enlarged and 
swollen and puffy. 

That there wasn't any swelling in the wrist and lower 
arm. He was then handed the plaintiff’s exhibits (pic¬ 
tures) and asked to look at them and state whether or not 
they represented an accurate picture of the finger as the 
witness saw it on June 14. He stated they did. 

30 Bv Mr. Canfield: 


Q. Now you say it was burned from the tip of tIke finger 
to the middle of the finger, running longitudinally? A. 
Yes. 

Q. Lengthwise, is that correct, sir? A. Well, circum¬ 
ferentially, around the circumference of the whole thing 
it was entirely burned. 

Q. With reference to the flesh what condition was the 
flesh on that finger in? A. Well, the flesh directly proxi¬ 
mal, adjoining the major burned portion of the finger was 
somewhat charred, and the portion below that, the so-called 
healthy flesh, if you can call it that, was considerably con¬ 
gested and swollen. It was enlarged about twice, I should 
sav, of the normal size; at least twice the normal size (T. 
109-110). 

The witness stated further that the finger had a slight 

c? j v - 

discoloration and with reference to the burned part the 
color was deep black like a piece of coal. The witness was 
then handed plaintiff’s Exhibit #1 and his attention called 
to a white substance appearing on the finger. He stated 
that was a portion of the bone showing, and it was ex¬ 
posed in the manner indicated on the picture at the time 
Dr. Hazen removed the dressing. 

Bv Mr. Canfield: j 

Q. Now, after the dressing was removed and }fou and 
Dr. Hazen examined the finger state whether or W vou 
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had a further conversation as to the cause. A. Yes, T did. 
I said, “Dr. Hazen, this looks pretty bad. What has hap¬ 
pened here?’' and he said, “Doctor, I am awfully sorry, 
but I have made a terrible mistake .'’ I said. “What do 
you think it is probably due to?” lie said; “Well, by golly, 
1 can't figure it out, but I must have given him a pretty 
heavv shot.'" 


31 Q. What did you understand him to mean by that? 

A. I understood that to mean that ho had over¬ 
exposed the finger to the diathermy. 

Q. When vou sav vou understood that to mean that he 
had over-exposed the finger to the diathermy what rela¬ 
tion did that have to the electrical rays? A. Well, yes. 






Q. Or the heat, I mean ? A. Well, yes, the diathermy 
or heat that was used on that finger had burned the finger. 
Apparently and most obviously a severe burn due to an 
over-exposure (T. 110-111). 


He stated further that he asked Dr. Hazen what he was 
going to do about the finger and Dr. Hazen asked him 
what he would suggest. The witness suggested a con¬ 
sultant—suggested calling in some prominent man in 
Washington. Dr. Hazen called in his friend, Dr. Kerr, 
who is an excellent surgeon. The witness suggested the 
surgeon because it was most obvious that amputation was 
necessary. 


By Mr. Canfield: 

Q. Why, in your opinion, was the/amputation necessary? 
A. Because the uppepportion of/fne finger was completely 
black and charred and brittkydnd almost ready to fall off. 
And if thaKwenen't removed it might involveytlie rest of 
the finger and^p^ssibly Hre hand. And it is the best form 
to amputat</rhat the bone begins to/rot further in, 

causing what is close\proximity to dea&Missues because 
thaNportion of the fingeKmbove was dejid/^ 

Q. In y*mr opinion was unit due to a burn or an infec¬ 
tion? A. OK. absclutelv a burn. Xo infection there at all 
(T. 112). X 

The witness knows Dr. Kerr very well. He saw Dr. 
Kerr in Dr. Hazen’s presence on Sunday. 
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By Mr. Canfield: 

Q. Tell us what was said, what you said and what they 
said? A. Well, Dr. Kerr expressed himself about 
32 things, said, “There is no question that the thing 
will have to come off. There is no life therej at all.” 
And Dr. Hazen said, “Well, by golly, it is too bad I didn’t 
get to that finger while I was away, or else I might have 
been able to do something for it.” 

The witness asked Dr. Kerr what he thought about it, 
but Dr. Kerr would not sav much; according to the ethics 
of the thing it is wise not to sav much about Ihose things. 
He did say it looked pretty bad and that an amputation 
should be done. The witness asked Dr. Ken* what he 
thought it was due to but Dr. Kerr shrugged his shoulders 
and did not say a thing. 

The following hypothetical question was th|en pro¬ 
pounded to the witness: 

Bv Mr. Canfield: 

Doctor, take the case of a patient, a dentist actively 
engaged in practicing his profession, a graduate of a local 
university about 1923, and engaged in the general prac¬ 
tice of dentistry since that time, w 7 ho, prior to 16, 

1930, for a year and a half prior to that time, hgs a con¬ 
dition of both hands, which is diagnosed by a doctor in 
this city as a ring worm infection; that the patient! goes to 
a doctor for some period of time and receives treatment 
for that ring worm infection, consisting of Alpine light 
ray treatment, together with salves; and that after a period 
of time decides to make a change of physicians, gnd that 
he calls up a brother-in-law in New York, also a practicing 
physician * * * that ultimately he goes to another doc¬ 
tor in the District of Columbia, who first examines the 
hands and takes clippings of the finger nails, and part of 
the serum oozing from the condition of the hards, and 
within a few* days diagnosing the case as ring worm in¬ 
fection, and who proceeds to give similar treatment given 
by the preceding doctor up until June 4, 1930; on June 4, 
1930, the present doctor decides to do, or to give a treat¬ 
ment consisting of an application of heat from a mechani- 
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cal or an electrical apparatus; that the patient re- 

33 ports at nine o’clock in the morning and is taken to 
the operating room of this doctor; that his left hand 

is exposed and placed upon a towel laying upon a table; 
that the doctor about to give the treatment adjusts the 
strap or electrode on the arm first too tight, and then 
makes a readjustment, during which time he says he was 
in a hurry; that the doctor then proceeds to apply the heat 
from this mechanical or electrical apparatus three times, 
consisting of heat application running over a minute, with 
a space or an interval, or rest in between of about fifteen 
seconds: 

Assume, Doctor Shorell, that after the treatment was 
given, it lasting about fifteen minutes all told, the patient 
complains to the attending physician that the finger feels 
numb, and asked, in substance, whether or not that is the 
normal reaction; I neglected to tell you that before the 
treatment was given there was a local anaesthetic given 
to the linger which was being treated; that the finger felt 
numb during the treatment; that after the treatment was 
over the patient cdlled the attention of the attending doctor 
to this finger, and that the doctor told him it was the nor¬ 
mal reaction, and to come back in a few davs, he was going 
away; that that afternoon the finger pained the patient, 
and that night he couldn’t sleep; that that day he at¬ 
tempted to find, or he did go back to the doctor’s office and 
found that the doctor’s office was closed, and was able to 
locate the nurse over the telephone and got in touch with 
her; that the next morning he got in touch with the doc¬ 
tor’s office, and the nurse advised him the attending doctor 
was out of town, but that she would communicate with him 
and fownd out what was to be done; that that afternoon 
she notified the patient to come to her apartment, which 
was up in Georgia Avenue; that the patient went there, 
and this nurse in her bathroom took an instrument and 
lanced a blister which was then on the patient’s finger, 
and which had begun at one o’clock the dav of the 

34 operation and had grown bigger until it ran clear 
around the finger that was treated. That the next 

day he saw the nurse again; and at that time I neglected 
to tell you, Doctor, and you may assume, that the nurse 
told the patient she had talked to the attending physician, 
who advised her what treatment to give; that the next 
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day tlie treatment was repeated by the nurse; that that 
afternoon, approximately three days after the original 
treatment the attending physician returned to the city; 
and that lie observed the condition of the finger as it then 
was, it being black and discolored, the hand swollen, and 
pains in the hand and arm; and that during this time the 
patient was unable to sleep and suffering great pain. That 
ultimately, on or about the 13th of June it was suggested 
another doctor be consulted, and another doctor \yas con¬ 
sulted, gave no advice and no treatment, but ^ent the 
patient back to the attending physician, and the ljext day 
another doctor from out of town came here and dbserved 
the finger in a charred and burnt condition, during which 
time a conversation was had with the doctor fr<jm New 
York by the attending physician, at which time the! attend¬ 
ing physician said he had made a mistake; that later, the 
next day, a surgeon was called in, and following, meaning 
the 16tli of June up until the 6th of July, the finger was 
amputated; 

What, in your opinion. Doctor, would be the cause of the 
condition of that finger I have described to vou on the 14th 
day of June? 

Mr. Morehouse objected — on the grounds that the hypo¬ 
thetical question did not include several facts which were 
material. 

The Court: What are the material facts? 

Mr. Morehouse: One material fact that is omitted is 
that he never said anything about any hypodermic injec¬ 
tion or anesthesia; he did not sav anvthing about mv 
gauze being used or saline solution. Then in addition to 
that, your Honor must remember a hypothetical Question 
must state all of the facts in the case and th^ answer 
35 must be based on the facts stated in the question. 

The question cannot assume anything outside of the 
facts stated in the question. 

The Court: I think as to the second objection the Court 
of Appeals held that where a hypothetical question is be¬ 
ing propounded to a doctor, the doctor may also take into 
consideration personal knowledge that he has acquired in 
the case. I think if counsel wishes he may add to liis ques¬ 
tion the suggestion that Dr. Shorell also assume that this 
case is the case of his brother-in-law, and that he saw him 




32 


HENRY WEISEXBERG VS. HENRY II. HAZEX. 


and saw the condition of the hand on June 14 and after¬ 
ward. I think that will cure that objection. 

Mr. Canfield: All right. 

The Court: Do you wish to add any of these other things? 

Mr. Canlield: Yes, vour Honor. 

The Court: Very well. 

Mr. Canfield: There is testimony, Dr., that a saline solu¬ 
tion was used and that a piece of gauze was used. 

The Court: At the time of the application of heat? 

Mr. Canfield: Yes. I asked the doctor, or stated in the 
hypothetical question about the anesthetic. 

Mr. Canfield: That after the treatment on June 4 was 
given to him, the patient was advised to bathe the hand 
and particularly the finger in a saline solution, which was 
done. 

Mr. Canfield: Are there anv more facts? 

Mr. Morehouse: That answers that objection. 

Mr. Canfield: Taking into consideration the fact that the 
plaintiff is your brother-in-law and taking into considera¬ 
tion the facts you have learned both from observation and 
within your experience and from your conversation with 
the doctor on June 14- 

The Court: I suppose that you mean what he has already 
testified to? 

Mr. Canfield: Yes. 

Mr. Canfield (continuing): Taking into considera- 
36 tion all those facts, what in your opinion caused the 
condition of that finger as you saw it on June 14? 

Mr. Morehouse: I must again object to the question as 
amended, if your Honor please, on the grounds that here 
is a medical practitioner who is assuming certain conditions 
concerning which he has given no testimony. He has not 
described these conditions. He has not shown any quali¬ 
fications to pass an wp-on upon the use of this particular 
electrical heat treatment. 

The Court: I thought he said — had during his one year’s 
practice in Washington, treated twenty-five or thirty people 
with that sort of treatment, and perhaps one-sixth of his 
patients today receive that treatment. 

Mr. Morehouse: I understood him to say he treated 
twenty-five or thirty people during the year, but I did not 
understand that he ever gave any of them electrical treat¬ 
ment of this kind. 
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The Court: I understood him to say he had given treat¬ 
ment of that kind to a good many people. I did npt under¬ 
stand that he only had thirty patients in the course ()f a year. 
Mr. Morehouse: May I clear that up? 

The Court: Yes. 


The witness was then interrogated by Mr. Mq 
with permission of Court, and testified he treated 
twenty-five or thirty people during the year of hi^ 
in the District of Columbia by the use of diathe 
subsequent to that he treated thousands of cases 


By Mr. Morehouse: 


rehouse, 
possibly 
practice 
*my, and 


Q. What was the condition cencerning which you have 
been asked to give your opinion as to the cause of it? What 
was the diagnosis of his condition? Did you diagnose his 
condition. A^-Oh, yes. 


3? 


Q. WlnTTwas^y our diagnosis? A. The diagnosis was a | 
burn due to an overexposure of diathermicj current., 
"■"Q. As a burn? A. Yes, sir. 

Mr. Canfield: Doctor, where did you sjudy dia¬ 
thermy? A. I studied it under the tutelage of Djr. Hazen, 
who was one of my professors at Georgetown Ujiiversity. 

I am licensed to practice in the District of Columbia at r 
present, so far as I know. 

Q. So far as you know, is there any difference in the 


ta 


and any 
iso. Cer- 
I spent 


treatment of diathermy in the District of Columbi 
other parts of the country? A. I do not think 
tainlv not as between New York and Washington] 
nine years in Washington observing the practice of medicine 
during the time I studied medicine and subsequent to that E 
and since that time I have been here to meetings and vari¬ 
ous medical association conventions and have heard expres- • 
sions there and elsewhere as to that and I would say that | [ 
in the practice of diathermy there is no material difference I J 
here or anywhere else. 

The Court: Is he familiar with the general practice? 

Mr. Canfield: Are you familiar with the generaf. practice 
of diathermy in the District of Columbia. A. Yes, sir. 

Q. As of 1930, June? A. Yes, sir. j 

Q. Now, doctor, the question propounded to vo4 is, what \J 
in your opinion was the cause of the condition of that 
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finger as you saw it on June 14? A. I would say it was 

due to an overexposure of the application of heat that should 

have easilv been avoided and could have been avoided 
— 

38 with anv decree of care, instead of cooking the finder 
through and causing it to slough off from the burn; 
and when the condition that existed was a blister, such as 
was described, if he would get to it quickly and promptly 
and not wait two or three days to see it himself, when he 
knew the kind of treatment he had given, he might have 
been able to remedv that condition. 


On cross examination, the witness testified the real cause 
of the loss of the finger was the exposure and the cooking 
of the finger by excessive heat that could have been avoided 
and not getting to it after the burn had taken place for 
three days; that the cause was the burn from over-exposure; 
the pictures show that definitely; that he never saw a blister 
on his brother-in-law’s finger but he had been told about it 
over the phone; he denied that the condition of the finger 
was a dry gangrene; that it might be called a gangrene as 
the result of the necrosis of the tissues which became dead 
/ and sloughed off but it was not a dry gangrene. AJnnjnin 
j ^ a eertain sense can cause a dry gangrene. In his opinion it 
w as a gangrene, the result of a burn. 

* Mr. Morehouse: How hot, if you know, what degree of 
heat would be necessary to cause a blister upon the hand, 
such as you saw, \diich was in a condition of chronic infec¬ 
tion from ring worm? A. Well, it would depend upon how 
long the exposure was given. To get that kind of a burn 
there are several factors to be considered. You could use 
a lesser degree of heat with longer exposure and conversely, 
if you used a stronger degree of heat the exposure could be 
lessened and you ivould get the same kind of a burn. * * * 

Q. Then the length of exposure plus the degree of heat 
over that period of time is what causes the burn? A. Plus 
some error in the application of an electrode. That in 
answering the hypothetical question he considered 
39 that an error in the application of the electrode, such 
as strapping and unstrapping it, which if not prop¬ 
erly adjusted, would cause a vibration that would create 
a certain tingling in the application of the heat, could be a 
factor in adding to the burn from an improper adjustment 
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of the electrode, if that existed; that he considered all the 
factors in answering the hypothetical question. Mr. More¬ 
house then moved to strike out the hypothetical! question 
and answer because that fact was not stated in the hypo¬ 
thetical question, which motion the Court overruled with an 
exception to Mr. Morehouse. That there would have to be 
a certain amount of heat to cause a blister plus the time of 
exposure; that he has had experience with blisters but none 
caused bv diathermv and never saw one caused bv dia- 
thermy, although he has read of them and heard about them; 
that he has seen thousands of blisters; that you cbuld have 
an immediate burn and it mav be an hour before a blister 
formed, usuallv it takes four to eight hours, bull you can 
have it within a half hour, depending upon the severity of 


the burn. There is nothing certain about it. The more 

& I 


severe the burn the quicker the blister will appear. The 
wider the application of the burn, or the heat which pro¬ 
duced it, the more area the blister will cover. If you had 
a strong exposure it would take longer for the blister to 
appear. If you struck a match and burned your hand a 
blister may appear in five or six hours or may be the next 
day. He had experience of his own where he burned his 
finger and he could see a blanching of the skin, j The next 
day a blister would appear because it was a very mild burn. 
The milder the burn the longer it takes the blister to form. 

In his opinion il was a ‘fmatter of probability] It is a -J‘ 
question. I cannot state that with any degree of positive- l/j 
* ness, except to say\liat three days is a long time to neglect C 
a severe burn of thesfijfeer that causes the blister around Jj 
the entire circumferenJfe. Ordinarily, I would say it mighty' 
have been saved, if ityiad been properly attended to by the 
doctor who knew whajhe had done. Yet he might have lost 


the finger. It is difficult t 


Bv Mr. Morehouse: 


Q. You do not know whether he would have lost it or not 
if the doctor had been there? A. Dr. Hazen, who should be 
the judge of that, said, “It is too bad I did not get to 
40 that finger sooner. I might have been ijble to do 
something with it.” That is what he said to me. I 
assume it might have been saved. 

That if you want to call the condition of the finger gan/ 
grene you could do so. If you have the death of lihe tissues 
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vou call it gangrene. It is gangrene if vou want to call it 
that, due to a burn, a cooking- of the flesh, a numbing or 
deadening of the tissues. The blister was merely evidence 
of the burn. If you have cooked the tissue by strong heat 
you have a death of that tissue, and in that case you might 
call it gangrene. At the time he saw his brother's finger 
he regarded it as unquestionable evidence of a very severe 
burn. 

On redirect the witness thought if the burn is very deep 
the blister will take longer to come out. That it blisters 
from the inside out. 

Mr. Morehouse: Doctor, do you know anything about a 
blood test your brother-in-law had? A. Yes. I went with 
him to Garfield Hospital to have that. 

Q. On whose suggestion was it? A. It was the mutual 
suggestion of Dr. Kerr and myself. 

Q. Why did you go with him? A. Because when a thing 
of that kind happens the first thing is to think of every¬ 
thing possible. Why should there be a complete loss of a 
finger? Dr. Hazen’s reputation has always been excellent. 
I make no hesitancv in asserting that. I know Dr. Hazen 
well, and it hurts me to testify to this but I feel that this is a 
just statement that I am making. 

The Court: I do not think that is necessary. 

Mr. Morehouse: Just answer the question. Why did you 
go with him? A. Generally, when you have a deadening 
in a finger like that, you think of an amputation. 
41 Alwavs before vou do that vou want to see what the 
sugar content of the blood is. We wanted to have a 
blood test and went to Garfield Hospital to get that, and 
it showed absolute negativeness. It was all wrong*. That 
eliminated the possibility that if the amputation did not 
take place the gangrene or death of tissue would not go 
further.” * * * 

Q. At that time you were not sure (June 15) what caused 
the condition of the finger. A. I was absolutely positive 
in my own mind. 1 It was most obvious that it was a burn, 
but good medical Practice dictated that a blood test be done 
before any amputation. 


Whereupon, to maintain the issues, the plaintiff called as 
a witness on his behalf Mrs. Sylvia Weisenberg, who being- 
first dulv sworn was examined and testified as follows: 
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Thai she is the wife of the plaintiff; that Dr. Teichmann 
treated him prior to Dr. Hazen taking up the case; that 
the plaintiff practiced his profession with offices on H 
Street, Northeast; that prior to June, 1930, when he had an 
infection of his hands he used rubber gloves, which she her¬ 
self purchased; that on the afternoon of the 4tli of June, 
the plaintiff was in a very nervous condition, in consider¬ 
able pain, walking up and down the office. That she went 
to Dr. Hazen’s office that afternoon with him. She did not 
remember whether his office was open that day. She saw 
his nurse and insisted that the nurse get in touch with Dr. 
Hazen who was out of the city: that the nurse came to their 
home that night and brought sedative pills for the plaintiff’s 
nervous condition; that the plaintiff was unabl^ to sleep 
that night; that next morning she accompanied the plaintiff 
to Dr. Hazen’s office where she insisted to the nurse that 

Dr. Hazen be called to look after the finger because it did 

v - 

not look good; that afternoon thev went back to the office 
where she again insisted on having Dr. Hazen look at the 
finger and the nurse told her she would hurry and get him 
back into town; that no other doctor was mentionjed to her 
either on the 4th or 5th of June. The nurse told her not to 
get alarmed at the finger; that when Dr. Hazen rc- 
42 turned on the 3rd day she had a conversation with 
him in his office, at which time she insisted he call 
another doctor for consultation, because the finger looked 
bad to her. The defendant told her it was all rig it, just a 
normal reaction, and that she should not worry. : On that 
day the defendant took off the nail of plaintiff’s hand and 
ripped the skin to the bone, and then put some piercuro- 
chrome on it and told them to go home and forget it, that 
it would be all right; that on that date the finger Was red; 
that she accompanied her husband to Dr. Simpson’s office 
and that they went back to Dr. Hazen’s office; that! while in 
Dr. Simpson’s office Dr. Simpson looked at the finger and 
said it was a very bad finger. That she later told Dr. Hazen 
what Dr. Simpson had said; that she was worried over 
losing his arm; that she was present when the photographs 
were taken of the finger; the photographs were hgnded to 
her and she stated that the pictures reflected a condition of 
the hand as it was on the dav thev were taken on June 14th; 
that she called Dr. Shorell, who accompanied Dr. Weisen- 
berg and the plaintiff to Dr. Hazen’s office on June 14. That 
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oil that occasion she told Dr. Hazen she was worried about 
the finger but he did not answer her; that later she spoke to 
him after the surgeon was decided upon and Dr. Hazen told 
her that the plaintiff would just lose a small piece ot the 
linger; that she accompanied her husband to Dr. Kerr’s 
office for the subsequent treatment; that the tip of the finger 
was taken off: that all during this time and thereafter the 
plaintiff was nervous; he could not sleep and was worried 
and kept crying; that at the time they saw Dr. Simpson the 
linger was black. On cross examination she stated it was 
June 5 that her husband left his home and returned that 
evening and that it. was the following morning they saw Dr. 
Hazen and insisted on another doctor. That for eighteen 
weeks after the amputation, plaintiff was in very bad pain, 
in bed, tossing all the time. 


Whereupon the plaintiff rested. 

Mr. Morehouse moved for a directed verdict. Between 
the recess and the next session defendant’s counsel fur¬ 
nished the Court with a brief in support of his motion. 

The Court: On the whole case I think I am not justified 
in granting the mbtion. That is without prejudice to you 
in putting on your testimony, which might put quite 
43 a different picture on it. 

Whereupon the defendant. H. H. Hazen, took the 
stand as a witness in his own behalf and being first duly 
sworn testified in substance as follows; He is a practicing 
physician with offices at 1911 R Street. He is a graduate 
of John- Hopkins Medical School, 1906, with an honorary 
degree from Georgetown, where he is a professor of derma¬ 
tology at Georgetown and Howard University, and has been 
an assistant in dermatology at Johns Hopkins; that he has 
been practicing dermatology since 1909. He is consulting 
dermatologist to the Georgetown University Hospital, to 
Columbia Hospital for Women, to Freedmen’s Hospital, 
belongs to the American Medical Association, the American 
Dermatological Association, the American Roentgen Ray 
Society, the Southern Medical Society and the District of 
Columbia Medical Society.” Dermatology consists of the 
treatment of diseases of the skin whether primarily in the 
skin or whether in the skin as symptoms of some internal 

disorder; that he is familiar with the methods used bv other 
* * 

dermatologists engaged in the same practice in the Dis- 
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trict of Columbia; that it is customary to use 

/ V 


known as diathermy or enclothcrmv machines which dis 


pensed electric heat; that the plaintiff first cons 
April 16, 1930; that on the left hand all fingers 


machines 


ilted him 
showed a 


at'the ends of the" nails and irmarkect t^rrckening 
of the^nTtinSed; the distal or outer portion of the nail was 
more or less thinned and frayed; the skin on the fifrger ends 
of the left hand showed numerous small blisters on the 
lateral surface of the fingers, and on the end of the fingers 
and the fingers just below the nail. In addition t';iere were 
several blisters in the spaces between the two fingers, chiefly 
on the dorsal surface and two or three of the nails were 
effected. The nails on th e right hand were also affected but 


not quite so severe as the 


'that on the first visit he 
suspected ringworm but took a scraping from beneath one 
of the nails and after testing and making a microscopic 
examination, diagnosed the condition as ringworjn. When 
a patient consults a physician he generally takes'a history 
for the purpose of making his diagnosis. He has to be 
extremely careful in getting the history as to vthetlier or 
not X-rav treatment was given. Because X-rav treatment 
is prone to show changes in the fingers at a later date, and 
because as a result of X-ray treatment one has fo be very 
careful never to use anv markedly irritating sub- 
44 stances upon the parts which have been rayed. The 
plaintiff gave him a history, stating he had. been suf¬ 
fering from this condition for sixteen_months, and that the 
nails and hands were effected; "tTiat it had started on one 
or two of the fingers and gradually spread. Plaintiff told 
the defendant he had had—X-ray£~~over a period of j|x 
months, a great many ointments and lotions as well as a 
TTHTe’ultra violet, and that he had not been satisfied with his 
previous progress. He told the patient to return in two 
days; that the condition which the plaintiff had was con¬ 
tagious, infection and chronic; there was a li tie serum 
exuding from the blisters; that on the second \jisit he in¬ 
formed plaintiff of his diagnosis and used ultra Violet rays 


sun lamp, 
his nurse, 


on the fingers, that is, rays from the ultra violet 
The raws were directed onlv on the fingers bv 
Mrs. Biase, although he directed and prescribed the time of 
the treatment and the distance of the lamp from the patient. 
He also prescribed salves, and ointments; that on the 
second visit he took photographs of the hands, which were 
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introduced and received into evidence without objection as 
defendant's exhibits Xo. 1 and Xo. 2; that the pictures re¬ 
flected the condition of the hands at the time they were 
taken: that his nurse's name was Mrs. Florence Biase, who 
lias been with him for about seven years; that in addition to 
her other duties in the office she is the technician in X-rays 
and ultra violet work and prepares the treatments that are 
necessary for operations; that she is a registered nurse; 
that between April 16 and June 4 the patient came to the 
. " office at least twice a week usually three times a week for 
ultra violet treatments. The fingers had improved very 
dfbnf the nails had not. The nails showecPBr* 
little more erosion,—loss ofTTail tance. On J une 4 th e 

nails showed a little more disease a little f ilrtllbrndow n 
towards the end of jtlie nails than reflected at T^btimgj^- 
fendant's pictures were taken. That for four we eks pri or 
to June 4 he had been considering giv-ng the" pafi^oL,a 
different treatment, which he and the patient had been dis- 
cussing together for more than a week, although nothing 
definite had been talked over about it. That ~dn jJj me 4 in 
reaching his judgment as to giving the treatment lie Took 
into consideration he had a chronic disease of the nai ls 
known as ring worm which is very difficult to handle, espac i- 
allv in persons who irritate their hands or who ar e 
45 obliged to keep their fingers very warm—thalA.he 
wearing of rubber gloves would make the,..condition 
harder to handle. The patient told him lie had been using 
rubber gloves; that the coming into contact with procaine 
which is novocaine would also have an irritating effect on 
the hands, and anything that is irritating is a detriment 
to the treatment, because of the lowered resistance of the 
patient locally; that on that date he also had taken into 
consideration the facts that the patient had received X-ravs 

jC* 1 * 

.»weekly over a period of six months; and as a result of that 
jfe touch X-ray treatment it was impossible to use ointments 
■ v ; of any strength; that he felt that the probabilities were 
that after that amount of X-ray, treatment of strong sali¬ 
cylic acid or iodine on plaintiff’s hands would give grave 
i risk of developing an X-ray burn: that the X-ray heat is 
generally regarded as the most successful single treatment 

( in the treatment, of eczematoid ringworm of the nails; that 
it cures anywhere from one-third to a half of the cases in 
very rapid time, but it had failed completely in the case of 
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this patient; that he also took into consideration the fact 
that the patient was a dentist and for that reasop he was 
anxious to treat him in a way not to cause temporary dis¬ 
ability from his finger ends such as would ordinarily be 
found following the extraction of the finger nail, the method 
quite largely used to treat ring worm. He also took into 
consideration the fact that it was necessary to sterilize 
the space beneath the finger nails; it was quite Apparent 
that what we wanted to do was to sterilize the ^pace be¬ 
neath the finger nails. Now, it seemed obviously impos¬ 
sible to get anv ointment to go between the nail and the nail 
bed, the nail bed being the top of the finger. And inasmuch 
as it did not seem in good form to forcibly extract the 
finger nail, and inasmuch as that procedure is very often 
useless anyway, the job was to try to work out some pro¬ 
cedure in this patient that would successfully sterilize the 
portion of the nail bed beneath the naiTTlhal -hre-had dis¬ 
cussed thesir fac t or s-whli the plaintiff prior to June 4, and 
on the second of June he and the plaintiff discussed doing 
the operative treatment on the 4th; that Dr. Weisenberg 
told him the^little finger of the left hand, which was the 
one which in the first""place was the worst, was the least, 
use to him in his woHryandHliat temporarily a sc)re finger 
would not handicap him; that on that date he told the 
plaintiff he expected to leave town on June 4 for 
46 few days’ absence but that he could administer the 
treatment before lie left because it was a minor op¬ 
eration, and that there was no reason whv he wciuld have 
the slightest trouble with the finger afterwards, and he 
also told the plaintiff that very close by was Dr. C. Au¬ 
gustus Simpson, who always looks after the doctor’s pa¬ 
tients when he was away, who is perfectly competent; that 
the defendant would make arrangements with Dr. Simpson 
to look after all defendant’s patients during his absence, 
and if anything turned up during defendant’s absence plain¬ 
tiff should see Dr. Simpson; plaintiff said that all this was 
satisfactory to him; th at on June 4 he decided to give the 
plaintiff a surgical diatfferm}%~whfell means heat generated 
in a special ma ^fcnoHs ihd 'applied to some portion of the 
body; that this treatment is commonly in use in| the Dis¬ 
trict of Columbia and in all the hospitals; that] he used 
a Wappler endotherm, which is standard equipment and 
was in perfect condition that day; that prior to Ithat time 
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lie used it on other patients two or three times a day. It 
is an electrical apparatus, the current being carried through 
a small cable attached to a floor plug, with two electrodes 
adjusted, the larger one around the arm near the elbow; 
that he did not tell the patient at any time he was in a 
liurrv. As a matter of fact he was not in a hurrv; that 
the only thing which happened while adjusting the elec¬ 
trodes was the connection between the cable and the elec¬ 
trode was held by a thumb screw, which slipped off while 
he was adjusting it, and they had to readjust that and did 
so before the current was applied. The current was not 
on when it slipped off the plaintiff's arm. The defendant 
then produced the apparatus and demonstrated to the jury 
the manner of application. In describing the application 
the witness stated that on June 4 when the plaintiff was 
treated there was a towel on the wooden top of the table 
upon which plaintiff's hand rested. A centigrade thermome¬ 
ter was produced and identified by the defendant as the 
one he had used that day; that th e anesthetic used was 
v /Ai ovoea ine^proronin. solution K, prepared "by one of the 
ar-best labpratmaes in the country, the H. A. Meta labora- 
7>\ tories, and is a standard anesthetic used by practically all 
^ surgeons and a great many dentists. At the time of the 
application of the treatment the instruments were thor¬ 
oughly sterilized; the hands were brushed off with alcohol 
and the syringe contained 2 cc to 30 minims. Half 
47 of that was injected about a quarter of an inch 
down below the base of the nail and a little over 
to the side and half of it on the other side, and imme¬ 
diately after the injection the finger became white through¬ 
out the terminal phalanx and through the middle; partly up 
to the joint between the first and second phalanxes; there 
is always a certain amount of/whiteness from suprarenin; 
this was just a iinv bit mo/e than usual. That a small 
piece of gauze, foldeo^whiclv was wet with normal saline 
solution was put over tin/ nail terminal, then the current 
was applied through tho/use of the needle holding it over 
the nail bed in a lateral manW. The current was cut off 
and the thermometer/was immediately slipped into place 
to see what the reading would be.^While the needle was 
applied the two fing/rs of his opposite nand were put upon 
the little finger of/the patient ’s hand s\ that he, the de¬ 
fendant, could feel any excess amount of heat at that time. 
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The needle was not injected into tlie patient but was simply 
laid on the lead foil which covered the wet gau2;e laying 
across the nail. When the current was on it produced a 
little bit of sparking around the edges. That portion of 
the treatment was about fifteen seconds. He used the ther¬ 
mometer beneath the terminal because lie wanted to give the 
finger every possible protection and to exactly determine 
the temperature; that the temperature as evidenced by the 
thermometer never went over l^de grees Fah renheit; that 
a reading of the thermometer was taK^iTwhihr-fh^ current 
was applied; the heat as reflected by the therhiometer 
seemed rather lo w^ that lie gave the pa tient four treat¬ 
ments, the last one was a little longer operation,” possibly 
fen seconds longer’ fhnn -tl^^thers'.-which were-betVeen 
fifteen and twe n ty•-srtrccrrrds~asr~sh o wn by the watch; that the 
current, w as cut uITnT f Tl fi Tw een • a ' pp trc'a'tTons for about forty- 
five seconds; that the gauze used on the patient extended 

v ■ — ^- r ' x j 

a little bit beyond the edges of the lead foil; he did not 
know whether the gauze was taken from ordinary bandage 
or whether it was some surgical gauze but it was sterilized 
before hand. That the purpose of applying the Electrical 
heat through the electrode and gauze rather than directly 
to the nail was to get as uniform a distribution of heat as 
lie could through the nail bed. That he observed the con¬ 
dition of the nail and nail bed on the patient’s linger in 
between each heat application; following the first three 
there were no changes on the fourth; that was just a little 
bit of darkening, verv, verv faint in the nail and nail 
48 bed. The finger itself was wet and still white the way 
it was before. \o other part of the plaintiff's littl e 
fi nger^ vas treated other than over the site of the naif bed; 
with the two fi ngers with which he was feeling plaintiff’s 
rmgerTie - felt no difference to amount to anything, in the' 
temperature. The patient never complained during the 
treatment; that. 122 degrees^ Fahrenheit electric geat_ ap¬ 
plied under sufficient to^ 

ordinarily blister ajiagcr in the c o nditironT plain tiff’s finger 
was, and at the end of the treatment he noticed no blis¬ 
ters and no discoloration other than the slight discolora¬ 
tion over the nail bed; that he has kept abreast of the 
times in regard to his profession, and from his experience 
and knowledge he would say there is apt to be death of the 
tissues at 160 degrees; that there is a great deal, of dis- 
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cussion as to tlie exact death points, hut that 122 degrees 
is not near the point where tissues will he killed hy the 
heat; that the death point would he that temperature where 
the nerve cells lose their vitality. 


Bv the Court: 

Q. By the death point, I want to know what it does to the 
tissues: what happens to the tissues after the death point 
is reached ! 


The witness responded that it depended entirely upon 
how constantly and how violently the death point is 
reached. Tissues can react in a great many wavs at the 
start. It depends upon whether the death point is slow 
or whether it is very rapid: that there was no peeling off at 
the end of the treatment. That in his opinion the degree 
of heat administered to the plaintiff’s little finger on this 
occasion was not sufficient to cause blisters or death of the 
tissue. The superficial layer of the nail bed beneath the 
nail and on the edge where it was not covered bv the nail 

V * 

was a very slight darkening which was certainly due to a 
probable death of some of the superficial layers of the skin 
and nail bed. The-specific object of the use of the current 
was to cause a suttic ieTrt~a amage to the superficial skin be¬ 
neath the nail bed so Ui^rc would be some exfoliation of 
that so that tlie organisms therein would be killed. It 
would be impossible to ffll tm; organ ism s, when there was 
only some slight^chrmge in tlie^«ji4fself. Exfoliation 
simply means peeling off the outer^kfyerftlSthe skin: that 
the imm ediate results wcro^ertainly interfiled by the 
49 defendftnf~_as he observed them on June 4. That 
there- was nofliing undsual which had occurred in 
connection with the application or result of the whole treat¬ 
ment; that after the operation the plaintiff told him he felt 
a little shaky but he was perfectly all right and could go 


to his office; he told him to return the following morning 
and have the dressing changed and have violet ray treat¬ 
ment of the other fingers, and he was sure he again told 
him he could find Dr. Simpson if he needed anyone; that 
the nurse banclag L ed the finger; that that day about twelve 
thirty he went to Winchester, Virginia, leaving word where 
he could be reached; that he told the plaintiff he would 
return in forty-eight hours; he told him a short time before 
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the operation was clone and plaintiff said that was per¬ 
fectly satisfactory; he returned on the morning of tjhe 6th 
about. 11 A. M. In the evening of the 4th, after reaching 
Winchester, he was paged in the hotel. It was hi^ nurse 
calling him, at which time they discussed the plaintiff. He 
instructed the nurse what to do with reference to thi|s case; 
that the following day around 11:30 A. M. he called his 
office as routine matter, and during the conversation in¬ 
quired about Dr. Weisenb^rg. T he following morn ing, June 
61 h, l i e re turned to his office * i b o ui lHATl'l., and 

^""was there. He exannSed the finger and found large 
blister involving the whole of the terminal phalanx hnd the 
greater part of the middleukralanx. It was white aijd filled 
with seruinawrHFlie j wlrole diameter was involved. The 
nail was^Tlittle dark bgt there was not any definite blister 
beneath the nail bexl. The blister covered the area larger 
than that to which he hacfJtpplied the heat, extending at 
least one inch beyond, up towards the hand, and [around 
on the other side as well. The heat had been applied to an 
area of not over half an inch square but this area ^vas one 
and a half inch in length and the circumference of tjie little 
finger as well. It was the type of a blister which involved 
a great deal of subcutaneous tissues. There are a very 
large number of causes of blisters, such as burns, heat, 
sun, drugs, infections, etc. 

Bv Mr. Morehouse: 

* 

Q. What if anything did this blister as it appeared to 
you indicate to your mind with reference to the operative 
treatment which you had given the patient jm June 
50 4, two days previous., A. It certainly showed that 

there had been an extensive loss of skin sfibstance 
of a very large—of quite.a..co»siderable area of tile finger 
and much deeper than we anticipate from any application 
of electric heat. (T. 

In his opinion the blister was not the xesult of a burn, 
because blisters form in an amazingly short tim<^. That 
any one who drops a match head on his finger cfr burns 
it with fire crackers knows perfectly well that a glister of 
that type usually forms in a very few minutes, aijd in the 
second place, if one had a burn the most marked change 
would be at the place where the heat had been applied. In 
this case had there been a burn on the finger nail the most 


t 
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marked change would have been there when as a matter 
of fact it was not there. It was all the way around the 
linger and uniform. It is impossible to burn the dorsal 
surface of the tinker and then find the other side ol the 
finger with a blister. On the 6th of June he used a verv 
small knife and opened the blister in four or five places 
so that it would drain. C lear serum came out. That he 
did not open it wide enough at that time to determine 
whether there was anything charred or burned under there. 
There was nothing about the appearance of the finger on 
June 6 to indicate it was charred or burned. It was not 
black. If it had been actually charred practically no serum 
would have come out, depending upon the depth of the 
char. Some of it may have oozed out from beyond the 
charred area of course. There was no infection there other 
than the ring worm infection. He knew nothing that he 
could have done which would have prevented the formation 
of the blisters. He thought his absence from the citv had 
nothing to do with the formation of the blisters. That the 
serum remaining the blisters for fortv-eight hours did not 
cause the gangrene. The fingers had already been drained. 
The serum had already come off. That was evident to him 
on June 6 because there was oozing at that place; that he 
soaked the thing in a warm, normal solution and used the 
ultra violet on the other fingers; that he saw the patient 
the next day: he did not complain of his finger being burned; 
that the patient was a good deal worried and the finger 
was still feeling numb and white and the patient thought 
it should have disappeared at that time. He did not think 
as a matter of fact there was a great deal to sav 
51 about that because one could not be certain at that 
period as to what was going to happen. There was 
no infection and in trying out the sensation of the finger 
lie took a test tube, filled it with hot water and cold water 
and made the usual test for sensation in the finger. If there 
was some sensation the probabilities were that a certain 
amount of circulation remained in the finger and that the 
only thing was to hope for the best and not to hurry. That 
on the 6th of June some of the subcutaneous flesh was con¬ 
tained in the lifting off the blister, not only the superficial 
part of the skin, but apparently some of the deeper skin 
as well. It was a very thick, heavy blister. The nail was 
in place and no bone was exposed; that in taking the test 
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by closing his eves and touching the test tubes the patient 
reacted fairlv accurately. If his finger had been burned 
as indicated in plaintiff's pictures he could not have dis¬ 
tinguished the hot or cold water. The finger was not black 
on June 6, the nail was just a little dark; that it was the 
llfh of June before the plaintiff's little finger assumed the 
- 1 ;tpttrarahce-indicated in the picture and it was on that date 
he saw the plaintiff’s hand in that condition. By looking 
+ at the picture he could not tell whether the nail came off jf 
and the nail bff dH » CT^ rined; that the nail as a matter of fact f 
M . came off on dune that he saw Hie patieilt twfrcCA'd'ay 7 
4' ^fpr-i'mTd the 7th the blister was fiat, having 

been drained; it was the same on the 9th: on the occasion .. 
of the visit on June 11, the skin covering the finger was 
loose and it skinned off and the nail came with it. A saline 
soak was given and the finger painted over with a weakened 
merc/zrochrome solution; in the afternoon of that day the 
wound, where the skin was off, was absolutely cleaned and 
the finger dressed; that in his opinion, on th e 7th, 9th and 
1 ltk* tt£«"fo ne, t he linger was not in a burned condition7 on 
t7iel2th thdslan was entTreBHyffffb^end of the little finger; 
the wound was clean and the greater part of the dwelling 
in the hand had disappeared; that there had been a little 
swelling about lMs inches down into both sides of tlje hand, 
hardly noticeable; there was a good sized patch of jet black 
at the end of the finger, a very obvious gangrene; t hat Ju ne 
1 2th was t he first time any black discoloration evidenced 
i fself'iii^The 1 finger at all. Gangrene means, of ! course, 
death of tissue. It is due to a great many causes. 

52 Among others he enumerated was one which came to 
the notice of doctors only within the last two years, 
which is a type of gangreq ^due... directly to supjrarenin.// 
There has been new "life rrrtrirc witTiin two vears oTilv, giv-K 
ing reports of a dozen or fifteen cases where toes or fingers 
have been lost from gangrene with the same clinical pic¬ 
ture which is presented by the plaintiff in the instant case 

before us. However, novocaine with supra renin_ ir> _ tho_ 

same proportion is still m use by pnysieiansAnd surgeons 
in the District of Columbia and will continue to be, con¬ 
sidering that only one case in a million makes any trouble. 
There is a wet type of gangrene due to infection. The 
gangrene on plaintiff’s hand was dry. The blister plight be 
construed as the first sign of a gangrene and for jhat rea- 
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soil, and tlic reason that the blister had been present— 
for that reason that on the 11th there was practically no 
sensation remaining in the finger it was obvious that there 
was gangrene there. lie was suspicious from the first day 
he saw the finger op the 7th, but not certain. The ga ngrene 
. was not caused bv he at: t hat oil the 12th, the black area 
' was a perfectly^ lire slgn’^f gangrene,' which would luive 
^TormecToiTthTpteninTTTTittto finger irrespective of the a1>- 
^ }Tiicati(5tT of electric heat given by him on June 4. He did 
+ not think tile, electric heat had a thing to do with it. The 
y gangrene involved the entire terminal phalanx of the little 
J finger and about one-half the middle one. He sent the 
patient to see Dr.'Simpson on the 13th. On that day the 
finger was nearlv all black. The lower part, where the skin 
was off, was just a little reddish. There was a sharp line 
of demarcation. The defendant saw the patient on the 
14th. The condition was the same as the day before except 
the black was further down. The intense, blackened, shriv¬ 


elled condition, as shown by the plaintiff’s exhibits 1-4 inc., 
absolutely did not appear to him as being a burned or 
charred finger. He suggested on the 14th that a surgeon 
be called in. Dr. Kerr came on the loth and he and Dr. 


Shorell and the defendant were present. The matter was 
discussed. Dr. Kerr was emphatic that the finger should 
not be taken off at that time but thought it should be snipped 
off later. He said he could save about half an inch of the 


finger by waiting. Dr. Shorell wanted the finger removed 
at once which would have caused the plaintiff to lose one- 
half inch extra of the finger; that he saw the patient 
53 up to the 18th, when Dr. Kerr took him over and 
did dressings until the 25th. That the defendant 
saw and dressed the patient’s fingers up until the 30th, 
and on July 2 he was transferred definitely to Dr. Kerr. 


His notes produced disclosed that the gangrenous area was 
a slow developing one; the exact lines of demarcation be¬ 
tween the gangrenous and healthy tissues could not be dis¬ 
tinguished before June lltli; that he is acquainted with 
the average degree of skill possessed and exercised by 
surgeons and physicians practicing medicine and derma¬ 
tology, of average skill and ability in the District of Colum¬ 
bia, and the treatment given by him to the plaintiff com¬ 
pares equally with that degree of skill used bv such doc- 

* 

tors; that he knows of nothing which could have been done 
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to have prevented the gangrene; that the application'of the 
electrical heat had nothing to do with the production of 
the gangrene; that the degree of heat administered l|)y him 
was not excessive. If anvthing it was a little less tluin that 
which he intended to give and was applied with his best 
judgment; that the intervals between applications were 
proper and in accordance with his best judgment, and that 
the patient’s fingers were properly protected from an in¬ 
judicious or too excessive application of heat: that the 
anesthetic was properly administered in the manner in 
which it is usually done by the ordinary and usual physi¬ 
cian in the District of Columbia; and he did not permit the 
finger to become blistered: that to his knowledge the finger 
was never infected with anvthing other than ring worm 
disease; that even if he was in town between the 4th and 
6th of June there was nothing he could have done to prevent 
this ultimate gangrenous result, and that if it should de¬ 
velop that his nurse had opened the blister and provided 
proper sterilization, that there was nothing which she did 
which would have caused the gangrene; that in injecting 
the anesthetic it was on the upper side of the finger, not 
the underside, and the electric needle was never right 
against the nail; that the whole treatment took five [minutes 
including intermissions; that he saw the nurse apply the 
dressing after the treatment; he admitted telling pr. Sho¬ 
red in substance “We have a tough situation here; it is 
unfortunate.” The finger at this time showed a marked 


loss of substance but certainly not from a burn; there was 
no charred condition. The end of the finger was 
54 black like a piece of coal. He denied telling anyone 
he made a terrible mistake. He denied that lie stated 
to Dr. Shorell, “What do you think it is probably due to?” 
He denied that he stated to Dr. Shorell, “Well, t>v gollv, 
I can’t figure it out, but I must have given him a pretty 
heavy shot.” He did not use any words like these which 
could be construed to mean that he had overexposed the 
finger to this machine. At the time he talked to Dr[ Shorell, 
the upper portion of the finger was not almost iready to 
fall off. He denied telling Dr. Shorell, “Well, bp golly, it 
was too bad I could not get to the finger while I \pas away 
or else I might have been able to do something foJ* it.” He 
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admitted that during* the conversation with Dr. Shorell 
that Dr. Shorell told him the thing was probably due to the 
heat, and that he asked the defendant whether or not in his 
opinion it was burned, but that the defendant told him it 

was not because blisters alwavs occurred immediately after 

* % 

burns, and this case showed no blister until approximately 
twenty-four hours later, and that the blister would appear 
where the heat had been applied, and not affect an area 
that was an inch removed from the site of the application 
of the heat: that in his opinion the application of heat did 
not cause anv flesh to slough off the finger: that there was 
no change in tightness in adjusting the cathode: it was 
merely a question of the wire which was attached to the 
electrode becoming disconnected and requiring reconnec¬ 
tion: no other application of heat was given to the patient 
other than that indicated. That after the treatment the 


plaintiff did not tell him that his finger was in a very pain¬ 
ful condition, nor did he ask him what was the right pro¬ 
cedure immediately after the treatment: that there was no 
discussion as to the state of the finger. The onlv swelling 
on the finger at the time the patient left the office on June 
4 was just a little where the novocaine was injected: that 


the patient's finger on his return from Dr. Simpson’s office 


on June 13 was in bad condition: that he did not admit to 


Dr. Shorell on June 14 he had made a “gross” 
ligible” mistake; that when he transferred the 
Dr. Kerr the hands still showed the ring worm 


and “neg- 
patient to 
infection: 


the backs of the hands still showed a condition more or 


less like that depicted in the photographs (defendant's ex¬ 
hibits) : eezematoid ringworm condition of backs of hands 
varies a good deal from day to dav. One dav there would 
be an outbreak of new blisters so that the condition 
55 would be worse and then for three or four davs it 
would calm down—there wouldn't be so many and 
then they would break out again—that is what happened 
during this period”: but the wearing of rubber gloves would 
make this condition worse due to the heat. On cross ex¬ 
amination the witness testified that what he stated on the 
witness stand with reference to the date the finger nail 
came off was true rather than that matter set up in his 
plea filed in this cause. 
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Bv Mr. Canfield: 


A 


I 

egarded 
ins; Dr. 
bes that 


Q. Does ring worm cause gangrene? A. I have never 
seen it cause gangrene. 

Q. Did you ever hear of it? A. Xo. (T. 248.) 

That the treatment given on June 4 was not r 

as serious and the onlv reason he mentioned sed 

% 

Simpson in the conversation June 2 was that he d 
in routine to every patient in the event he was goi^ig to be 
out of* town; that the right hand was not affected hs badh 
as the left hand; that the middle finger of the left hand 
was the most seriously affected finger; that tlierd was a 
serious condition of ring worm infection in both nails of 
the thumb and little finger on June 4. One marked objec¬ 
tion to treating the whole hand at that time was the fact 
that the patient did not have much courage; that if all the 
fingers were treated at one time there would be more dis- 
tress to the patient. The apparatus used by the| witness 
in the morning was again produced. The gauze uied over 
the finger would be a half inch square when appljed. On 
the first application the gauze was eight layers thi^k; then 
when it was thinned out to surround the thermodieter it 
was four. If the gauze was wet the folds stick together; 
that the tin foil used was one-half inch square; that the 
gauze first exhibited to the jury was not the samel kind of 
gauze he used the day of the operation: but simply a con¬ 
venient piece of gauze the nurse had put in his kit that 


dav and 
texture 
that the 
ck; it is 


morning of testifying; that the gauze used that 
secondly exhibited to the jury was no thicker i^ 
than the ones exhibited to the jury theretofore: 
tinfoil was in an inactive electrode to prevent shej 
a conductor of electricity; the tinfoil does not generate the 
heat; most of the heat is generated within the tissues and 
the tinfoil is simply used for a diffusion of the heat 
56 over a uniform, fairly large, area. The heat of the 
electricity goes into the body and produces heat in 
the body; that one judges the heat that is present from 
the use of the fingers by putting them around thai 
that is being treated. He thinks that is more accui 
a thermometer; that doctors rely upon that rat 
thermometers and he did so in this case. 


portion 
•ate than 
ler than 
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Mr. Canfield: 


Q. And of course you are not always accurate, are you ? 

A. Just what do vou mean bv that? 

* * 

Q. I mean there may be a mistake. A. I am certainly 
not going to sav 44 ves” to that until 1 know what you mean. 


Mr. Artli: Follow that up, Mr. Canfield. What do you 
mean? The doctor does not understand your question. 

Mr. Canfield: I think the question is perfectly capable 
of an answer. He said he certainly would not answer it 


4 4 ves. ’ ’ 


Mr. Artli: Well, the question is left wide open. 

Mr. Canfield: You take it up on redirect examination. 


The finger was whitish from the effects of supra renin. 
There is a deadening of the tissues at the point of applica¬ 
tion which is the area where the application is intended for. 
There is no sensation in the finger during the treatment, 
and that there is no pain. 


Mr. Canfield: 


Q. So that if anybody is being burned by the application 
; of heat ravs, he would not know he was being burned? A. 
I Undoubtedly so. 

That Dr. Weisenberg did not seem apprehensive after 
the operative treatment was over, about the condition of 
his finger. That a dry bandage was put on after the opera¬ 
tion to protect the finger and to give a psychological effect. 
In this case, the bandage was put on to keep the finger from 
bumping because of the patient’s use of the finger in his 
profession to act as a danger signal. In treating the finger 
lie gave three applications the first three lasting between 
fifteen and eighteen seconds and the last one about thirty 
seconds. He increased the heat in the last applica- 
57 tion because the finger showed no evidence whatso¬ 
ever of am 1 effect, and it was applied after he had 
reduced the folds of the gauze bandage. 


Bv Mr. Canfield: 

•» 

i 

Q. What generates heat? A. It is generated within the 
tissue by the electric current going through and acts as 
for instance boiling water in the tissues, steam. 
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Q. So that the heat from the electric periods superim¬ 
posed upon the tissues create- a boiling condition in them? 
A. It is not applied outside; that is not the way the heat 
is registered. It is the electricity going through tjie ground 
wire and as it passes out in that active wire, X \\e tissues 
are heated. 

Q. And the heat can be increased or intensified! as to the 
point of producing steam? A. It can. (T. 253.)' 

The more application you give the deeper tljie degree 
of heat that goes into the tissues. Heat burrows jlown into 
the tissues. As the patient left the office he thought he 
complained of being a little shaky; people are frequently 
affected even after having anv trifling thing donj to them. 
There was no noticeable tremor in his hands and he did 
not want to sit down or rest. That morning prior to leav¬ 
ing he had seen about ten patients, one or two of them prior 
to Dr. hVeisenberg; one or two were X-ray patients and 
there were others receiving their ultraviolet and routine 
prescriptions at that time. He personally saw every patient 
and gave advice to each of them. He did not tell his nurse 
where he would be prior to leaving but told her after he 
reached there. The nurse called him up particularly the 
first night to report about Dr. Weisenberg; she toljd him the 
finger was still white and was blistered; that incjlicated to 
him that the suprarenin had not gone out and the condition 
of the plaintiff’s finger as disclosedbbv the nurse was due 
to the suprarenin. It was absolutely impossible to 
58 get in touch with Dr. Simpson at that time so he ad¬ 
vised the nurse to give the patient’s hand ja normal 
saline soak. The nurse told him that the plaintiff jwas com¬ 
plaining of some discomfort as far as she could tell and 
that he was chiefly worried because his hand was sjtill white 
and numb. He told her then inasmuch — Dr. Simlpson was 
not available to please call him at night and be sure and 
refer the plaintiff to Dr. Simpson the first tiling in the 
morning. Xo other prescription was given. IIo thought 
it best not to prescribe drugs when he was not thgre to see 
the patient and if the nurse gave drugs of any kind it 
was not with his permission or authority. The next morn¬ 
ing after graduation the nurse told him over the phone 
about the blisters which were in two places, one by the nail 
and one near the base of the finger. 
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By Mr. Canfield: 

Q. Was that of any particular importance, having used 
diathermy on the patient the day before? A. It could be 
of interest. 

Q. What did the blisters indicate to you? A. It indi¬ 
cated of course one of two possibilities; either that there 
might be some slight infection in the finger or that there 
might be a beginning gangrene. 

Q. Gangrene from what? A. Suprarenin; nor from 
suprarenin, but—well, it would be due to the action of the 
suprarenin persisting there an amazingly long time. (T. 
26S.) 

The fact that there was a blister the next morning would 
indicate that possibly there had been a slight infection. 

Bv Mr. Canfield: 

* 

i 

Q. We can rule that out of ringworm? A. Absolutely. 
And secondly, if there were blisters there it might be due 
at least to a local skin—probably to the use of suprarenin 
inasmuch as the finger remained white. The whiteness 
would indicate certainly that there was some spasm of the 
vessels. 


59 He then figured out in his own mind one or two 
theories which might have caused the blisters. He 
did not arrive at anv absolutelv until he got home and saw 
the finger. He told the nurse over the phone to please refer 
the patient to Dr. Simpson, and he told the nurse that if 
the blister was still there it would be well to drain the 
blister and then have the patient see a doctor. That he 
knows that was not taking any chance. The nurse did open 
the blister on his advice and instructions. He understood 
she did it around her home: that if she opened it the night 
after the treatment in her own home the finger might 
have been in a serious condition. There was no doubt in 
his mind about that after he saw the finger. 

r Q. Now at that time you had formed an opinion as to 
Rvhat caused this suspected gangrene? A. Certainly not. 
[Absolutely I suspected the suprarenin may have done it 
*since the whiteness had not gone out. I never heard of 
suprarenin at that time- 
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Q. We have ruled out the ringworm? A. Yes. I 

Q. Well, something must have happened, because of this 
treatment that caused the gangrene. A. Something. 

Q. Isn’t that a fact? A. I think so. (T. 270.) 

! 

The plaintiff was there at his office the day after he re¬ 
turned, at which time the whole finger was surrounded bv 
a large white blister all over and beyond the terniinal pha¬ 
lanx. The blister involved the two joints of the little finger, 
left; the joints still had some reduced sensation, especially 
to cold; that is when he gave him the test tube test. He 

has seen burns. A burn destrovs tissue and the mdre severe 

* 

the burn the more severe the destruction of tl|e tissue; 

to some extent a burn will even destrov tissue Sand bone 

tissue. Sufficient heat may destroy bones, for instance, as 

in cremation, which is an extreme case. If the tissues are 

destroyed enough there is no sensation and no life there. 

If the finger was burned and the tube tests applied to the 

burned area there would be very little [sensation 

(>0 there. There has been a great deal of discussion 

among doctors as to the degree of heat which will 

cause the death of tissues; that discussion was as to just 

exactIv how much the skin will stand, how much the external 
* * 

tissues will stand without showing a burn; it depends of 
course whether it is drv heat or moist heat. Xearlv evervone 

%> %> v 

who uses heat in any form has a different statement to make 
as to just how much heat the human skin will stand. It is 
difficult to get an absolute record. Over one hundred sixty 
degre-s will absolutelv destrov tissues; that he has known 
of cases which were reported where 135 or 140 degrees 
would do the same thing with very long and continued 
application and particularly moist heat. There lare cases 
in the medical literature where heat under 16Cp degrees 
would destroy the tissue and a great deal depends upon 
the body structure of the patient; that in different patients 
different degrees of heat would destroy tissues. He gave 
Dr. Weisenberg no test to see how much heat he could stand 
prior to the treatment. He knew of no test whjcli would 
determine accurately that fact. 

Q. Do you know of any test which could be given of a 
reasonable amount of heat a patient could tak^3? A. It 
could be done of course, very readily, by using h^at dress¬ 
ings over an area of the skin. 
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Q. But you did not do that in this case? A. No. The 

heat was used over a verv limited area instead. It could 

* 

not have been a much more limited area upon which the 
heat was applied. 

The blister he saw on the 6th of June was unusually 
deep: it did not involve the superficial portion of the skin 
such as one would i»et when burned with a match but the 
blister was deep down and it raised some of the subcu¬ 
taneous tissue up with the outer layers of the skin. lie 

never saw a burn blister that resembled the plaintiff's. He 

* A • 

has never seen anv cases of gangrene from novocaine, 
suprarenin, and there are only about twelve reported in 
literature. He thought the first case was located in 1930. 
He made a translation of it from Gebele in the Surgeon- 
General’s office about six to ten weeks prior to the trial. 

Q. Did you know in 1931, when you filed the plea, 
61 that there was a new theory in medicine which at¬ 
tributed a certain amount of gangrene to suprarenin? 
A. Xo. 

Q. You had never heard of that, doctor? A. I did not. 

Q. What kind of gangrene did you refer to in your plea 

in November? A. Wait a minute. It is awfully hard to 

remember dates and times absolutelv. The onlv wav I 

* • • 

could check up on that very readily would be the files of 
the accumulated quarterly indices which make reference to 
notes of that type as to when the first case was reported. 

Q. Let me see if I cannot help you. A. T am not sure 
just when I saw the first reference. 

Q. Xot until yoiir plea here in 1931 ? A. I know it was 
after the operation. I had that in the plea—I am afraid 
I am a little confused on the time. 

Q. Would you explain as to that? A. As to what? 

Q. As to why you attributed this to a dry gangrene? A. 
What is the date of that ? 

Q. According to the stamp of the clerk of this Court it 
is December 1, 1931. A. Yes. 'Well, gangrene results from 
other things besides suprarenin. 

Q. In 1931 you came to the conclusion that this finger 
was caused by definite gangrene. Now what did it come 
from? A. "What I think at the present time? 

Q. W 7 hat did you think it came from in 1931? A. I did 
not know. 
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wjQ- What did you think caused it? A. K^licjmt kno\) 
/ ^vHarTlie gangrene was from. Xo'one~TiKiy'(TI(T 7~ 


62 On redirect examination the witness statecl he never 

i ' ' 

had the plea in his hands, but that it was read to 
him over the phone; that lack of sensitivity of a huger 
and to hot or cold applications does not necessarily in¬ 
dicate that the finger was burned; that the blister was 
punctured by the nurse rather than broken, ijle thinks 
he first learned about the first published case vjith refer¬ 
ence to the use of suprarenin producing gangrene about 
a year after it was published. That he discujssed that 
with another physician. As a matter of fact i: was an¬ 
other physician who told him about it first; lie had been 
talking about the gangrene of this finger and trying to 
arrive at a satisfactory explanation of it. He talked to 
at least fifteen men in various institutions, some in Xew 
York, and there were various differences of opinion in 
regard to procedure in a case of this type. He did not 
think he knew of the first published article when the plea 
was read to him over the telephone. He thinks it was pub¬ 
lished late in 1931, although the German journals do not 
reach this country promptly. He regarded the applica¬ 
tions and the amount of heat id veil by him as proper, and 
could not have produced a charred condition. On recross 
he stated that when the plea was read to him he made no 
suggestions or changes in it. On further redirect exami¬ 
nation Dr. Hazen was asked to explain what he meant 
the day before when he stated he would not answer yes 
to the question by Mr. Canfield about making a mistake 
until he knew what the question meant, and his explana¬ 
tion was that he did not intend to convey to the jury 
that he was inaccurate in his conception of tli3 amount 
of heat used or inaccurate as to his conception as to the 
amount of heat that went into the patient's little finger. 
He corrected his testimony from the day befor^ to state 
that he had told his nurse and secretary a [telephone 
number where lie could be reached before he left Wash¬ 
ington. There was nothing happened in the application 
of the mechanical apparatus and the heat formed which 
caused the gangrene. 
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Q. Now, with reference to this publication, this Ger¬ 
man publication by Gebele, dealing with some rare 

63 instances where gangrene has been, dry gangrene 
lias been caused by suprarenin and novocaine, 

which you referred to in vour cross examination and also 

m • 

in your direct, will you please state definitely, if possible 

to the jury, whether you know that this particular dry 

gangrene was caused by suprarenin in the novocaine. 

A. It is onlv a surmise. It is certainly not definite that 
• • 

the suprarenin was the cause of the gangrene. 

There — a number of German authors who believe 
suprarenin does produce dry gangrene, and another group 
who do not. There has been an acrimonious discussion 
in the German medical journals as to whether it does 
or does not. 

Whereupon Dr. Bennett Hammond was called as a wit¬ 
ness by and on behalf of the defendant, and after having 
been first duly sworn, testified in substance as follows: 

That he is a dentist with offices in Washington, actively 
engaged in practice about eleven years; his practice is 
general; that he is familiar with the part that the little 
finger plays in the practice of dentistry and that it does 
not play any part because it was not used; that the loss 
of such portion of it as plaintiff lost would not prevent 
a dentist from refracting a mouth; that the dentist simply 
uses his left hand to hold the mouth mirror; that the loss of 
much of the little finger has nothing to do with extract¬ 
ing teeth; on cross examination he testified he sees about 
thirty patients a week. He is a member of the dental 
society of the District of (’olumbia and doesn't know Dr. 
Hazen; that he does practically all of his own extraction 
but no orthodontia: that the little finger would be of no 
assistance in either simple or complicated extractions; 

that he would not use his finger to determine sensation at 

1 • ' 

all: he would use an instrument; that he never uses the 
little finger to control and check and never saw a dentist 
who did; that he does not think it is a necessary 

64 part of the technique. 


Whereupon Mrs. Florence B. Biase was called as a 
witness by and on behalf of the defendant, and after be¬ 
ing first duly sworn, testified in substance as follows: 
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That she is employed as a nurse for the defendant; 
that she lives on Georgia Avenue, X. W., and has a tele¬ 
phone there; she is a graduate registered nurse with train¬ 
ing in the Army School of Nursing at Walter Deed Hos¬ 
pital and various army camps and with several years in 
civilian hospitals and public health work; she jhas been 
employed by Dr. Hazen since 19*26; her duties are those 
of an office nurse, seeing patients, and assisting the de¬ 
fendant with treatments of ultra violet rav and X-rav, 
making appointments, answering the telephone, 


general office work; that she has administered hv 


injections under the doctor's supervision; that the doctor 


has an endothermy machine; it is a Wappler 


and he had it on June 4, 1930; that she has observed him 


use it on patients hundreds of times; sometime 
five in one day; that she saw the plaintiff in dc 


office in April, 1930, and observed the condition of his 


hands; that at that time she was very familiar 
worm "Infection and had seen a great manv, lm 


doin 


o* 


podermic 


portable, 


s 


four or 


fendant' s 


with ring 
idreds of 


Cfr^^rpTIiat she had occasions to assist in the treatment 


mg worm 


of fills' infec tion; that the plaintiff had severe r|i 
Tnfecfion of the hands involving the nails, and tjiere were 
Jjtbders a lid cracks; the nails looked sort of rough as if 
tlTov were T^aten awav, that is tliev were back from the 
ends of the fingers; that the pictures taken of the plain¬ 


tiff's hands were not taken on the first visit; they were 
taken on either the second or the third: she examined the 


1 2,” and 


hands as 
that the 


pictures marked “Defendant’s Exhibits Xo. 1 an 
stated they represented true photographs of the 
they appeared the day the pictures were taken 
plaintiff came to defendant's office for treatment up to 
June 4 two or three times a week; that she gave him treat¬ 
ments of ultra violet rav from the Al pin e lam p under the 
direct ions 7Xf"Tne aeiendarff; the defendant would tell her 
the length of times for each application and the distance 
to be given; that the plaintiff was also given (rintments 
for use on the hands and were usually filled by j prescrip¬ 
tions; that on one occasion she heard the plaintiff tell th e 
defendant he ha d suffered from this infection fo r 
'over two rears ahcTThat he had been to several 
doctors and had manv things used on him; she knew 


65 


the plaintiff was a dentist; that the plaintiff told her the 
condition of his hands was very embarrassing ancjl patients 


W 

m 

ft 


I 
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ofttimes asked him what was the matter; she asked him if 
he wore rubber gloves and the patient said lie did some 
of the time; plaintiff told her he had had X-ray on the 
hands; that on the visits from April until June she ob¬ 
served the plaintiff on each visit and his hands had im¬ 
proved considerably; that the nails were the same how¬ 
ever; that on the morning of June 4 it was from one-half 
to three quarters of an hour between the time the plaintiff 
came to the office and the time he left. Dr. TIazen told 
her that he wanted her to get ready; he told her he was 
going to des.sic-ate the finger nail and he wanted her to 
prepare things which she did; she sterilized the syringe 
and put the hypodermic needle to soak in alcohol; that she 
put the novocaine on the table with sterilized dressings 
and some applicators, put some alcohol there to pain- the 
finger and get a small piece of leadfoil, which the defend¬ 
ant told her lie wanted to use, several thickness- of gauze, 
a little bit larger than the leadfoil, some normal saline 
solution, scissors, and a wet towel to be used on the pa¬ 
tient's arm, all of which she got; she took the patient in 
the room where the machine was, removed his coat, and 
she put the wet towel on his arm and fastened the leadfoil 
to it for connection in the machine; that the defendant 
then came in and said he would start on the plaintiff; that 
he would inject the novocaine as she had an X-ray treat¬ 
ment to give in the next room; she left and when she re¬ 
turned Dr. Hazen said he had just started on the des.<- 
ic-ation of the finger nail; he had just started with the end 
of the teletherm; the little finger was white from the novo¬ 
caine that had been injected and the doctor was applying 
the treatment intermittently; that is, he was applying it 
and then taking it off; she does not recall whether or not 
he had his hand on the patient’s. 


Bv Mr. Morehouse: 

Q. Did you see a thermometer? A. Dr. Hazen asked me 
to get a thermometer out of the laboratory, which is in 
the next room. 

She then identified the thermometer that was used that 
dav; that Dr. Hazen asked her if the thermometer was 
shaken down, and as it was she handed it to him; 
66 he then removed the leadfoil and put the thermom¬ 
eter under the little piece of wet gauze and alongside 
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for tv but 


of it. The thermometer registered a little over 
not over forty-five or fortv-six degrees centigr iide. She 
asked tHcT'plaintiTT~rf Tf ora’s hurling during the treatment 


reatment, 
over ten 


and he replied that it was not; that the entire t 
including intermissions and all would not run 
minutes; after the treatment the plaintiff asked tl}e defend¬ 
ant what if anything he was to do and was tofd by the 
defendant to come in the next morning to get |iolet ray 
treatment for the rest of his fingers and have the) dressing 
changed; that after the treatment she put a sterilized dress¬ 
ing on the finger, took off the connection off the patient’s 
arm and dried it; that she had been present in the Doctor’s 
office on the second of June and overheard a conversation 


time the 
down to 
graduate; 
to return 
nind was 


came up 
arrange- 


between the plaintiff and defendant during wliicfi 
defendant told the plaintiff he was going to go 

that day to see his son i 
that the defendant told the plaintiff he was going 
the dav after the son’s graduation, which in her 
Saturday. It would be two days after the operation; she 
knows Dr. Simpson whose office is a block from the de¬ 
fendant’s; she recalled that on the fourth of June the de¬ 
fendant told the plaintiff that Dr. Simpson looked after his 


patients while he was away, and in case anything 
he could go to him; that defendant had made such 
ments with Dr. Simpson before; that she was in defendant’s 
office on June 4 from before 9 A. M. until 5 P. M., being 
absent during no part of the day except to go to luncheon 
and when she went to lunch the secretarv was in the office; 
that the office was not locked anv time that dav until she 
closed it at five; the plaintiff left the defendant’s office on 
June 4 about ten A. M. and called- her at the offied over the 
phone that .afternoon ; he said his finger felt numb and he 
thought the novocaine would be out of it bv that 
asked her if she thought it was unusual; she tok 
did not think it was unusual because novocaine 
going out of the finger end than any other part of the body; 
that was based on other cases which she had observed as 
well as what she heard physicians say; she asked trie patient 


time and 
him she 
fs slower 


if he was upset about his condition and wanted an 
look at it, and if so she would get Qr. Si m 
Cu the patient told her no, he guessed it was 

slowness of the novocaine leaving the finder; that 
evening, the plaintiff call ed her flt her apartmerjt on the 


vbody to 
son but 
ue to the 
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plione and asked if she minded him coining by her apart¬ 
ment so that she could take a look at the finger, which still 
felt numb: and did not have any feeling in it; she told him 
she would be glad to and he did come to her apartment; 
she looked at the linger and it looked exactly as it had in 
the morning when she dressed it: it was still white looking 
as though it had novocaine still in it: there was no blister; 
that she has frequently seen blisters in other cases and the 
effects of novocaine and is able to distinguish a blister if 
one was present on the finger: she examined the whole 
hand, put a sterile dressing on it: she told the patient that 
if he was worried she would get in touch with Dr. Simpson, 
although it was in the evening, and ask him if he would take 
a look at it: that the plaintiff said he would rather not be¬ 
cause it would be a new case to Dr. Simpson and he did 
/ not know anything about it, and he told her that he would 
prefer that she call Dr. H azen down in Wincheste r and tell 
. him that the finger wasTstill numb: That she put in a call 
but was not able to locate the defendant right then; that 
about ten o'clock that night she reached Dr. Hazen bv tele- 
phone communication and she made a report to him; the 
next morning she saw the plaintiff in the defendant's office 
and took the dressing off and found there was a little 


blister alongside of the nail and one on the underneath side 
of the finger. (The blisters were white and red like water 
blisters with another line of red around the edge like all 
blisters have. She talked to the defendant on the tele¬ 


phone: as she recalls she called him about this case; after 
talking to the defendant she opened the blisters on the 
patient’s hand as Dr. Hazen had instructed her to do; she 
used a hypodermic needle, sterilized in 95% alcohol; after 
she opened the blisters on either side for drainage she 
soaked the finger for about ten or fifteen minutes in normal 


saline solution as instructed by the defendant; the purpose 
in piercing the blisters was for the drainage and to relieve 


the tension: she told the plaintiff that the defendant had 


instructed her to do that and the plaintiff said it was all 


right; she told the plaintiff that she would have Dr. Simp¬ 
son look at it but the plaintiff said he preferred not 
68 to; that she has opened blisters before, not as fre¬ 
quently lately as she has in the past; that nothing 
unusual occurred during the process of opening; that when 
opened the blisters began to drain and she soaked them in 
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the saline solution and then put a sterile dressing and 
bandage on, covered the finger with a linen or cotton towel 
:ind then put violet ray on the rest of the fingers; there 
was no odor when she opened the blisters; she did not use a 
lance and did not drop any instrument while opening the 
blisters. She took a sterile hypodermic needle and opened 
the small blister from either end and the one that was on 
the bottom she opened from either side. The roofs of the 
blisters remained intact after she finished; she again saw 
the plaintiff that evening coming to his apartment at Dr. 
Weisenberg’s request. The blisters looked the way they 
bad in the morning; there was still some serum in them; 
die just soaked them in the solution as defendant had in¬ 
structed and again bandaged it. The blisters were drain¬ 
ing. The finger was the same color as it had beeh but the 


nail looked a little bit dark, perhaps. There wa 


L 


no dis¬ 


coloration around the nail or nail bed, just a tiny rqd around 
the edge of the blisters. The plaintiff said he was glad she 
came; the finger did not hurt but he was nervous about it; 
be made no complaint; the next morning, June (i, the de¬ 
fendant returned to the city; the plaintiff came to his office. 
The blisters had filled up again overnight with fluid, other¬ 
wise it was very similar to the night before. Th|e blister 
extended further that morning than it had the nigljt before. 
Dr. Hazen then opened the blisters with a little Sterilized 
needle. He opened them wider than she had done, 'that was 
all. Fluid came out but there was no odor. On th 
ing the finger was dark, she would say, that is the fi 
was dark but the rest of the finger had a normal coljor. The 
plaintiff returned for further treatment that afjternoon, 
which consisted of soaking in normal saline solutions; that 
t he nail was still in the finger on J une 6, and it seems to 
her that it was there abouf four'claVS or So after tl}e opera¬ 
tion but she would not be positive; that during the visits 
subsequent to the nail coming off she observed tl|e plain¬ 
tiff’s finger was turning dark in color but it was not black, 


at morn- 
lger nail 


it was a just a 

0 
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came off land the 


ai'K re 

tO'JTTjf the15TTsttrr, that is the outer skin that had been 
the blister, the finger was dark and kept turning 
darker and darker; the last time she saw it it was 
nearly black and had shrunk pretty much in size. She 
thinks it was the lltli of June that Dr. Hazen asked the 
plaintiff to let Dr. Simpson see the finger. That she was 
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present and able to hear the conversation between Dr. 

Shorell and Dr. Hazen: she did not hear Dr. Hazen tell 

Dr. Shorell he was awfullv sorrv but that he had made a 

• • 

terrible mistake or that he could not figure it out he must 

*■ 

have given a prettv heavv shot: that she can state posi- 

tivelv that neither those words nor the substance of them 

were used bv Dr. Hazen; that she never heard anvthing like 

that any time: that she never heard Dr. Hazen state it was 

too bad he did not get to the linger while he was away or 

else he might have been able to do something for it; he did 

not sav that: that she cannot sav that she ever heard Dr. 
• • 

Hazen use the expression “by golly": that when she went 
to see the plaintiff on the 5th or 6th of June she never pre¬ 
scribed powders, pills, or potions of any kind. On cross 
examination she testified that when she first saw the 
70 blister on the 5thj)f June it was red on the outside 
with a tinv lin^^of" r rcTaround the edge where the 
blister starts when the blistered surface heals over; that 


goes for any kind of a blister, rope blister or burn blister; 
when the patient arrived in the office on the 4th of June she 
put an electrode on his arm; she simply tied it loosely to 
hold it on by means of a bandage and she put a bandage 
over the leadfoil; then she prepared the patient for the 
operation and went in another room to give an X-ray to 
another patient; she does not know how long exactly she 
was in another room; she does not recall approximately 
how long it took her to give a treatment to a patient in the 
other room while Dr. Hazen was taking care of Dr. 'Weisen- 
berg, but she would say approximately five or ten min¬ 
utes. 'When she came back in the room Dr. Hazen had 
started the treatment on Dr. 'Weisenberg and it was after 
she got back that Dr. Hazen asked her to get the ther¬ 


mometer. 


By Mr. Canfield: Up to that time he had no ther¬ 
mometer. A. Yes. 

Q. You are quite sure of that % A. I know because I 
got it. 

She does not know whether anv or how many treatments 
Dr. Hazen gave the plaintiff without the use of the ther¬ 
mometer; that he gave him two or three treatments with 
the use of the thermometer after it was procured. The 
treatments were just “off and on”. The last application 
was no different from the others. 
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Bv Mr. Canfield: How long in seconds woulfl you say 
the three applications were? A. It is just approximate be¬ 
cause I do not know. I would sav between fi\ie and ten 

•» 

seconds. 

Q. Not more than ten seconds, was it ? A. No. 

Q. You are quite sure of that? A. I am quite sure of it. 

There is no doubt in her mind that the last one took no 
more than ten seconds from the time she came hack in the 
room; that the other minutes to make up the half hour or 
three quarters of the hour consumed by the defend- 
71 ant for the entire treatment covered tile time it 
takes to get a patient from one room to another, get 
his coat off and his sleeve up and put the thiijgs on his 
arm; that it would take approximately two minijtes to get 
the patient from one room to the other; that it then took a 
little while after his operation to get him back in the office 
room, bandage his finger up and put his coat on; that Dr. 
Hazen had told her he was going to dessic-ate the finger. 
She does not think she is qualified to define dessic-ation, 
and she never heard it defined. 

Q. Is it not a fact it is destruction? A. You mean that 

it destrovs tissues. 

* 

Q. You said Dr. Hazen told you he was goiijg to des- 

si-cate his finger or the finger nail of the left ha|nd. What 

did you understand by that ? A. I understand he was going 

to use an electric svstem like we use on warts and moles. 

* 

Q. To get what result. A. To remove the nail. 

Q. That would be by destruction of it? A. I expect so. 

Q. Is there any doubt in vour mind that is what it meant? 
A. No. (T. 340-341.) 

After the operation the finger was still white; that 
morning Dr. Hazen had other patients; she wohld say it 
was a few because he left early; that Dr. Weisenb^rg called 
her to tell her how his finger was and said it felt dead; that 
indicated to her that the novocaine had not been absorbed 
at the end of the finger; that when the patient came to her 
apartment she took him to the bathroom to take the dress¬ 
ing off; that she has a nurse’s kit there, but she! does not 
have any hypodermic needle at home. It is the [kind of a 
kit that contains instruments which the nurse'uses for 
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emergency treatment. She was asked if she called Dr. 
Hazen on the morning* of the 5th and replied that she 
wanted to tell him the blisters were there and that there 
was still no feeling in the finger; that it was unusual 
72 to her to see a blister there; she had seen one or two 
superficial blisters following treatment of this sort 
and she thought it best to notify the defendant; he was re- 
sponsible; she did not think there was anything alarming 
about the condition. There was nothing about the blisters 
when she first saw them the morning of June 5 to indicate 
when they first appeared, but she knew they must have ap¬ 
peared before the visit. 

Q. Why did you think it was necessary to call Dr. Hazen 
if these were only superficial blisters? A. Because I am 
responsible to Dr. Hazen. He employs me and I do exactly 
what he savs. 

*#****:•: 


Q. The question is why did you call Dr. Hazen when you 
saw these blisters? A. Because there were blisters that I 

I 

thought needed opening and I wanted Dr. Ilazen’s advise. 

It did not occur to her that anything had gone wrong 
when she saw a blister occurring within less than twenty- 
four hours after the treatment; still she thought it neces¬ 
sary to call Dr. Hazen. Acting upon the instructions of 
Dr. Hazen she opened the blisters. She opened them on 
the side with the needle. She has opened a great many blis¬ 
ters in her life, the purpose being to let the fluid out. That 
after a blister is opened and the fluid is let out the roof of 
the blister decays and deteriorates and a new skin surface 
forms. If the blisters fill up the second time they take the 
roof off, but she has never done that herself. She has seen 
the Doctor do it. She cannot remember how big the blister 
was at the time the nail and nail bed were removed. She 
thought the finger had shriveled on June 14; that is the 
end got smaller but she did not remember whether it had 
shriveled on June 13. The finger got smaller before the 
plaintiff went to the other doctor for an examination but 
the shriveling was not marked. There was a noticeable 
loss of the tissues of the finger after the 14th but she would 
not say it was markedly noticeable. She examined plain¬ 
tiff’s pictures, Exhibits 1 and 4 inclusive, and stated they 
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represented a true picture of the hand on June 14; 
73 she would say that pictures ==2 showed a loss of 
tissue; that she did not think the white surface on 
picture #1 represented the bone; that she is still employed 
bv the defendant as his nurse. 

Whereupon Dr. Frank J. Eichenlaub was called as a wit¬ 
ness by and on behalf of the defendant, and after having 
been first dulv sworn, testified in substance as follows: 

That he is a practicing physician in the Distr ict of Co¬ 
lumbia; he qualified without objection as an expert physi¬ 
cian and dermatologist in the practice and treatment of 
dermatology; that Dr. Weisenberg had been in!his office 
four times for treatment of a condition of the nail which 
may have been ringworm or might have been occupational, 
de didn’t know which; 

“The Court: What do you mean by occupational? 

The Witness: At that time I thought that his]nail con¬ 
dition might be from ringworm infection or a condition of 

the nail caused bv chemical irritation. 

* 

The Court: Such as what ? 

The Witness: Novocaine, soap and water, and various 
solutions used.’’ 

he was then asked a hypothetical question, based upon the 
treatment as outlined by Dr. Hazen and his nurse[ the wit¬ 
ness, Mrs. Biase; he testified, based on the facts Contained 
in the hypothetical question and taking into consideration 
also his personal contacts with plaintiff, that the physician 
in the case did use that average or reasonable degree of 
learning and skill, ordinarily possessed and exercised by 
doctors engaged in the same kind of practice and in the 
same average learning and ability of physicians in! the Dis¬ 
trict of Columbia; and that he knew of nothing that could 
have been done by the physician referred to in tjie hypo¬ 
thetical question which he did not do which woqld have 
prevented the formation of gangrene, and that in }iis opin¬ 
ion the physician did not use an excessive degre^ of heat 
upon the patient’s little finger, nor was the heat applied 
at too frequent intervals, nor was it improperly exposed 
to the electrical heat rays of the machine, and tiiat it at 
all times was adequately and fully protected during the 
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treatment; that in the opinion of the witness the at- 
74 tending physician showed all the care and skill and 
judgment that one might be expected to show in a 
similar case: that the anesthetic used was the same kind 
of anesthesia as would ordinarily be used by other physi¬ 
cians of average skill and ability in the District of Colum- 
bia, and that the anesthetic was administered in the same 
manner as though bv anv other physician of the same de- 
gree of skill and learning in such cases, and that in his 
opinion the attending physician referred to in the question 
took the proper factors in consideration and used the usual 
degree of care in forming his judgment of the patient’s 
condition and the treatment used. In his opinion the physi¬ 
cian’s conduct in leaving the city was not a cause of the 
loss of the patient's finger nor was it a contributory cause, 
nor was it the cause of or the contributing cause of the 


gangrene: in his opinion the conduct of the physician in 
permitting his nurse to open the patient’s blister on June 
5 was neither the cause of nor a contributing cause of the 
gangrene of the huger. In his opinion the dry gangrene 
was not caused bv the degree of heat used nor was it caused 
by the frequency of the applications, nor by a combination 
of both, nor was it caused by the manner in which the 
finger was protected, nor by the anesthetic, nor by the 
blister, nor was it caused bv anv infection, nor bv a lack 


of attention on the part of the physician in leaving the city 
or otherwise; that in his opinion if such degree of heat as 
to cause a severe burn had been used and as a consequence 
a blister was going to form it would have formed in ap¬ 
proximately five minutes; that if the patient left the doc¬ 
tor’s office at 10 o’clock and noticed a large blister on his 
finger the same day at 3:30, in his opinion the blister was 
not caused by the electric treatment given by the physician; 
lie was shown one of plaintiff’s exhibits and stated that the 
evidence on the photographs did not indicate a burn to him, 
it just looked like gangrene; that red photographs a dark 
color; on cross examination he stated he was an expert at 
X-ray work as applied to skin diseases but gave diathermy 
once or twice a day. In giving his answers to the hypo¬ 
thetical question he assumed that every fact therein stated 
was absolutely true beyond any peradventure of doubt; 
and if there were any material changes in the hypothetical 
question it might change his opinion: 
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75 By Mr. Canfield: Now let us suppose that the doc¬ 
tor who gave that treatment in the case stated that 
the ring worm infection did not cause the gangrene which 
resulted in the loss of the finger—suppose further that the 
same doctor admitted here that whatever caused the gan¬ 
grene—stated that it was the result of something which oc¬ 
curred in this treatment or operation on June 4, would that 
change your opinion or not? 


A. Would I change my opinion with relation to what part 
of the question? 

Q. To the entire question. A. No. 

Q. It would not change your answer at all? A. No. 

76 Bv Mr. Morehouse: Do vou understand by “some- 
thing that occurred during the treatment'’ ^olely the 
electrical part of the treatment, or the treatment as a 
whole? A. The treatment as a whole. 

Mr. Canfield: That was not my question. Suppose that 
the doctor in the case has admitted that whatever caused 
this gangrene came as the result of something that! occurred 
in the treatment of June 4. Would that change your 
opinion ? 

The Witness: No. 

Mr. Morehouse: Bv the treatment of June 4 do vou have 

» • 

in mind when you answer that the question simply the ap¬ 
plication of the electric heat or the application of electric- 
heat and the injection of the anesthetic and the whole treat¬ 
ment that occurred on June 4. 

The Witness: I have the whole treatment in mind 
(T. 379-380). 

Whereupon Dr. Richard K. Thompson was called as a 
witness by and on behalf of the defendant, and after having- 
been first duly sworn, testified in substance as follolws: 

That he is a dentist by profession and practices in the 
District of Columbia; that he treats an average of eight or 
ten patients a day; that he is engaged in general practice of 
dentistry; the plaintiff was then asked to exhibit his little 
finger to the witness which was done, and the witness was 
asked if the loss of the left-hand little finger would interfere 
with his practice and to what extent. The witnesjs replied 


TO 
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lie could give his own opinion as to what inconvenience it 
would be to him; that he tried tying his little finger up with 
a rubber band and found it did not interfere with his work; 
in his own case the little finger was not of much value to 
him, he does not use it, but there are other operators whose 
technique may require the use of that finger, he could not 
say, he could only talk about his own case; that the 
77 loss of the finger would not prevent him from making- 
extractions or doing orthodontia, nor retracting the 
patient's lips. On cross examination he admitted that the 
mere fact that he could not use his little finger would not of 
itself be a reason that the plaintiff could not use his own 
finger for the purpose of supporting in a patient’s mouth. 

Q. And if your technique is different you are not pre¬ 
pared to say at this time, are you, that the loss of his finger 
is not a serious defect in his own technique? A. No, sir. 
I could not say a thing about his technique. I could not. 

Q. You would have to know his technique before you 

could state as to the loss of that finger? A. Absolutely, 

absolutelv. 

•> 

'Whereupon Dr. Charles Augustus Simpson was called 
as a witness bv and on behalf of the defendant, and after 
having been first dulv sworn, testified in substance as fol- 
lows: 

That he is a practicing physician in the District of Co¬ 
lumbia, with offices a block and a half from the defendant; 
he has been specializing in dermatology since 1910, and has 
done post graduate work in dermatology at the University 
of Vienna: that during his practice he uses electrical dia¬ 
thermy very frequently every day. He met the plaintiff in 
his office Jung-Jjj a t which time he showed him the finger. 
It was dry, parched, mummified, shrunken up, only about 
one-half the size" of a noffifat finger apparently, up to a 
sharp line of demarcation that reached around the second 
joint. This dark line of demarcation was clear around the 
finger, apparently symmetrical, as far up on one side, or on 
the palmy surface as it was on the dorsal surface and was 
dark, almost black, black as your hat. Plaintiff’s photo¬ 
graphs were handed to the witness and he identified them 
and the finger theron; that none of the pictures showed any 
place where the bone of the little finger was exposed; that 


HENRY WEISENBERG VS. HENRY H. HAZEn[ 


71 


as lie recalls the case now, there was no bone exposed as 
he saw it on June 14. The finger looked exactly like a 
mummy’s finger, it was all black, shriveled up and dry; the 
subcutaneous tissue had apparently disappeared and 
78 left nothing hardly except the black skin and the 
bone; he could see no evidence of charring Or burning. 
He diagnosed it as dry gangrene. The same hypothetical 
question that was propounded to Dr. Eichenlaub was then 
propounded to the witness and assuming those facts to be 
true, plus his own observation of the patient on June 13 
when lie examined him, he thought the patient got the best 
of treatment and it seemed to him that he got everything 
in the world that could have been done for him; which the 
attending physician did not do; that he did not think any¬ 
thing could probably have been done by the attending phy¬ 
sician, which could have prevented the formation of the 
gangrene; that the attending physician used all the pre¬ 
cautions possible controlling the heat, and apparently it was 
not the heat that caused it. Mr. Canfield moved to strike 
out the last part of that answer, which motion \fas denied 
with an exception; that the heat applications were not ap¬ 
plied at too excessive intervals; the technique employed 
by the doctor was apparently the best and correct technique 
known. The anesthetic was given all right. It came from 
a verv first-class high grade chemical house and is the kind 
that is extensively being used by physicians of ordinary 
skill and learning in the District of Columbia; in tjiie opinion 
of tlm witness the absence of the physician from the city had 
nothing to do with the loss of part of the patient’s finger, 
nor was it a contributing factor to the gangrene; tlie witness 
could not possibly see how any degree of heat applied to an 
area the size of the nail would cause a blanching and mum¬ 
mified condition of the finger up to the second joint and not 
going beyond, and he did not see where the heat had any¬ 
thing to do with the dry gangrene, nor did the manner in 
which the finger was protected at the time of the treatment 
have anything to do with it, nor did the manneif in which 
the anesthetic was administered have anything to do with 
it. He did not think the blisters had anything to do with it, 
nor was the opening of the blister by the graduate nurse 
either the cause or the contributing cause; I 1 J 3 thought 
the patient got every possible attention he could get; he 
got more than probably a great many of them do. The 
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doctor was evidently leaning backwards in taking care 
of the patient; that he thought a burn produced by the rays 
of the electric heat which were so extreme as to pro- 
79 duce a burn would cause a blister if it was going to 
form to appear in the first twenty-four hou.ve. The 
more severe the heat the quicker you will get a blister and 
the more prominent it will be. 


By Mr. Morehouse*. Now, suppose for the sake of this 
question only that there was a real severe burn there would 
that blister appear sooner? A. Yes, I should think so. 

Q. When would you expect the blister to show up ? Can 
you be more definite? A. Well, I think it would show up 
in a few hours if it was a very severe burn. 

Q. If it was less severe would it take longer to show up? 
A. os. 


On cross examination the witness was asked: 

Q. In giving your answer to the hypothetical question 
have you considered at all anything to do with X-rays ? A. 
Well, I wouldn’t be surprised. It would be hard to answer. 
But it may be that the previous treatments that he had with 
X-ravs influenced the effect on that finger. 

Q. And you had that in mind when you gave your an¬ 
swer, didn’t you? A. Yes. 

When asked whether when human flesh, either human or 

7 

animal, is submitted to a severe burn, did it become black 
ultimately, and he replied “no, I wouldn’s say so, not as 
black as this finger”; that he would not say the burn 
worked all the way around or up the finger; that if there 
is a burn it possibly works out from the seat of the burn, 
towards the surface; that the finger when he saw it was 
shriveled up to half the normal size of the finger; that the 
white coloring shown on the finger end in plaintiff’s ex¬ 
hibits looks like it might have been the way the light was 
accidentallv thrown on the finger or a shadow. In 
80 answering the hypothetical question he assumed 
every fact therein stated to be accurate and true 
when he based his answers. 

Whereupon Dr. Francis Albion Carmelia was called as 
a witness by and on behalf of the defendant, and after 
having been first duly sworn, testified in substance as fol¬ 
low's : 
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That lie is a physician connected with the Public Health 
Service with the title of Assistant Surgeon General in 
charge of quarantine work; he is familiar with the disease 
known as ring worm infection, which is essentially chronic, 
very resistant to treatment, and highly contagious. It is 
a communicable, contagious disease, dangerous pud loath¬ 
some in character. He has never practiced dermatology. 
He was then asked whether or not he was familiar with the 
degree of skill ordinarily exercised by physicians of aver¬ 
age learning and ability in the District of Columbia in the 
treatment of the hands for skin diseases. He admitted he 
was not a dermatologist or held himself out as ohe. HeJLs_ 
familiar with tlxe^ anosthetm-kuawn as Schedulejjy, novo- 
—' caims"wTth suprarejiin, whichAs in common use in the Goy- 
"eminent ho spitals . The same hypothetical question based 
Upon the testimony of the defendant, Hazen, and the wit¬ 
ness, Biase, was propounded to this witness, and after 
hearing the, question read stated in his opinion the attend¬ 
ing physician referred to in the hypothetical question used 
that degree of skill and learning ordinarily possessed by 
other doctors doing like work in the District of Columbia, 
and that he knew nothing the doctor might have done to 


prevent dry gangrene, and he did not think the doctor used 
too much heat, nor that it was applied at excessive inter¬ 
vals, nor was the patient’s finger improperly exposed to the 
heat rays, and that the doctor used every reasonable care, 
skill and precaution in handling the case and administered 
the anesthetic with that degree of skill, care and knowledge 
ordinarily exercised in the District of Columbia, apd he was 
quite certain the physician’s leaving the city had rjothing to 
do with the loss of the patient’s finger, nor had if any¬ 
thing to do with the gangrene. In his opinion the fact that 
the nurse had opened the blister was immaterial and had 
nothing to do either with the gangrene or the loss of the 
finger. He did not think the heat caused the dry 
81 gangrene nor was the gangrene caused by the manner 
in which the finger was protected or the manner in 
which the anesthetic was administered, nor did tl{ie blister 
cause the gangrene. On cross examination, the witness 
again admitted that he was not a dermatologist, and he 
never used diathermy; that he based his answers to the 
question on the fact that there are many cases of ring 
worm in the first place, and in the second place the degree 
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of beat is a physiological fact involved, regardless of how it 
was generated. When he gave his answers to the hypo¬ 
thetical question he assumed every fact therein stated to be 
accurate and true. 


Bv Mr. Canfield: Now, would the fact that the doctor in 
» * 

the case admitted that the ring worm infection did not 
cause the gangrene, and that something happened in the 
course of the treatment on June 4, which was the result of 
the gangrene, would that change your opinion any? A. Xo, 
it would not. 

Q. Why not? A. Because it is obvious that something 
did happen/ 

Q. Do you know what happened? A. I do not. 


He stated he had seen a great many cases and he thought 
he could diagnose this case as an interference with the 
blood supply, but he could not tell what caused it. The 
causes of interference with the blood supply arc quite 
numerous. It mav have been of nervous origin; it mav 
have been incident to the disease. He admitted that de¬ 
stroyed live tissues would cause interference with the blood 
cells at the point of destruction: that in the event the heat 
applied was sufficient to kill all sensation in the blood and 

cell tissues he would sav that was sufficient to destrov the 

• % 

tissues but it would not necessarily produce gangrene, that 
is it ordinarily would not produce gangrene. He does not 
think it is a well established fact as to just what does cause 
drv gangrene. It is one of those theoretical things in modi- 
cine; because it depends on the location of the injury or the 
destruction of the tissue. If it happened to be right over a 
large blood cell causing a coagulation right at that 
82 point the tissues too distant to that point would 
verv likelv undergo drv gangrene. You can't sav 
100% proposition to anything in medicine. On redirect 
he stated that ordinarily blisters due to excessive heat— 
burning occur within two to five minutes, almost immedi¬ 
ate! v. 


Whereupon Dr. Harry Ford Anderson was called as a 
witness by and on behalf of the defendant, and after hav¬ 
ing been first duly sworn, testified in substance as follows: 

That he is a physician associated with Dr. Simpson, who 
heretofore has testified; he is his partner; he has practiced 
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in the District of Columbia since 1924; is a meml}er of the 

District of Columbia Medical Society, the American Med- 

ical Association, the Baltimore Washington Dermatological 

Association, the Atlantic Dermatological Association, the 

Hippocrates-Galen Society, George Washington Medical 

Society, the Clinical Club, and the Medical Review Society; 

he uses electric diathermy almost every dav: he saw Dr. 

• * • 

•Weisenberg in Dr. Simpson’s office in June 13, at which 


time the huger presented a dry gangrene; it was dark, 
mummified, and the line of demarcation of this dry gan¬ 


grene extended to below the terminal phalanx of the finger; 
there was no bone appearing at the surface; the fijnger was 
dark, bluish red, with black spots through it; he examined 
it with Dr. Simpson; he did not think the finger had been 
charred or burned. He has seen a few cases of drv gan- 
grene. He has also seen a great many cases of burning. 
He never saw dry gangrene from burning. He has seen a j 
great many cases of burns produced by electric desiccation . 
but he never saw dry gangrene resulting from jit. Pro- j 
pounded the hypothetical question he thought Dr. Hazen 
used good judgment and that the degree of average learn- 
ing and skill used by Dr. Hazen compared very well with 
the average degree of learning and skill possessed and ex- j 
erciscd by other physicians in such cases. “In destroy¬ 
ing such a chronic ring worm anywhere a man is justi- ; 
Tied in resorting to almost anv means bv which he could • 




hope to dispose of that condition.” In many casps he has? j 
removed the entire nail surgically and painted the nail bed 


with pure carbolic acid but still the condition recurred.. 
The carbolic acid which he applied in other cases burned 
the finger and he intended it to do so, but drv ganf 


83 grene did not follow. He knew of nothing which 

™ • • I ' • <? 

the attending physician could have done that he did 
not do to prevent the formation of dry gangrene. * 

By Mr. Morehouse: What is your opinion, bearing in 
mind all those facts, whether or not the physician used too 
excessive a degree of heat upon the patient’s finger? A. 
I do not think he could possibly have used too excessive 
degree of heat. Even though he destroyed the whole nail 
bed with this heat it would be justified (T. 442).j 


In his opinion, the doctor did not apply the heat at too 
excessive an interval, nor was it improperly exposed to the 




76 


HENRY WEISEXBERG VS. HENRY H. HAZEN. 


heat rays. He thought the finger was properly and amply 
protected, and he thought the attending physician used 
great skill, certainly as well as anv man that he knew could 
have used in such a case: that the anesthetic was adminis¬ 
tered with that reasonable or average degree of skill and 
care usually exercised by physicians of ordinary and aver¬ 
age learning and ability in the District of Columbia, and 
was made by a reputable concern, lie did not see how the 
physician's leaving the city was a direct or contributing 
factor to the loss of the patient's finger or to the gangrene, 
nor was the fact that the nurse had opened the blisters 
either a contributing or direct cause: he did not think tlie 
drv gangrene was caused by the excessive heat used nor 
was the heat applied too frequently, nor was the manner 
in which the finger was protected at the time a factor in 
the loss of the finger or the gangrene, and the gan- 
S4 grene was not caused by the blisters. When he saw 
the finger on June 13 it was not infected and the 
whole treatment given by the attending physician com¬ 
pared very well with that treatment used by other 
physicians doing like work in the District of Colum¬ 
bia. On cross examination he testified he had seen the 
hypothetical question before he had come to Court and 
discussed it with both Dr. Simpson and Dr. Hazen. 

By Mr. Canfield: Xow, you said Dr. Hazen in your opin¬ 
ion would be justified in using any degree of heat at all to 
destroy that nail bed: that is correct, isn't it? A. Any 
degree of heat that would penetrate to the nail bed. I 
wouldn't advise him to use an amount of heat that would 
destroy the whole finger, but any amount to destroy the 
nail bed would be justified. 

Q. Exactly. Do you think that was absolutely neces¬ 
sary to cure this finger nail, do vou not? A. I think it 
was warranted (T. 446). 


He was then shown the defendant's exhibits, which were 
the photographs of the plaintiff's hands, which he recog¬ 
nized as having seen before: lie stated that the same treat¬ 
ment would be justified to cure the mid-finger of the left 
hand. 

Mr. Canfield: Xow, if you were told that these fingers 
other than the little finger were cured by another doctor 
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later on bv the use of ointments, would that chaiige vour 
answer any? A. It would not. 

* * * # * * j * 


The Witness: W 7 ait. Can’t I give anv reasons for sav- 
ing any of these things? 

Mr. Morehouse: Yes, sir. Give anv reason v^>u want. 
We will be glad to hear it, Doctor. 

Mr. Canfield: Certainly. ! 

The Witness: When Dr. Hazen takes a Iscraping 
85 from this nail and he finds these organisms which 
undoubtedly do show ring worm he is justified in 
using verv severe methods or verv destructive methods in 
getting rid of that nail. He is justified in doing that. They 


sav those things will react to other methods of treatment. 
This patient had tried other doctors. He tried other 
methods and was not successful. Dr. Hazen had used everv 


method he could think of. X-Ray was no longer advisable 
to be used. He had used all the X-ray he could. He was 
certainly justified in doing this. 

Mr. Canfield: You think even the loss of the fitiger was 
justified? A. I think the loss—the man lost his finger. I 
don’t think we can prove that this man lost his finger by the 
use of this heat. I think we can prove just the opposite. 

Q. I did not ask you that, Doctor. I said, do you think 
that was justified, the loss of the finger. A. Yes. 

Whereupon Dr. Harry H. Kerr was called as a witness 
by and on behalf of the defendant, and after having been 
first duly sworn, testified in substance as follows: i 

That he is a surgeon engaged in the practice of medicine 
in the District of Columbia for twentv-eight vears; that he 
has had frequent occasions in the course of his experience 
to do certain things with the application of heat to the hu¬ 
man body; that he is acquainted with the plaintiff in this 
case; from his records he testified he saw the plaintiff in the 
presence of Dr. Hazen and Dr. Shorell at Dr. Hazen’s of¬ 
fice. He does not recall the plaintiff’s wife beingf present. 
The consultation was held at the request of the defendant. 
The finger showed gangrene at the tip and the question was 
whether or not it should be amputated at that tipie. The 
witness was against any amputation because nature was 
amputating the finger, and nature would leave a better 


78 


HENRY WEISENBERG VS. HENRY H. HAZEN. 


stump than sturgeons could. He has had a fairly full 
86 experience with gangrene. The distal half of the 
finger from the middle of that phalanx down was 
black, dry and shrunken. In other words, on June 15, the 
tissue was dead and mummified, black, with no circulation, 
and the line of demarcation between the living flesh and 
the distal dry gangrenous flesh was outlined by a distinct 
line. And that is the point where the gangrene started— 
about the middle of the finger. He could tell it didn't start 
from the end of the finger because the blood'supply must 
have been shut off the point where the gangrene set in, 
because the finJer died of the seclusion of the blood cells 
or shutting off of the circulation of the distal half of the 
finger, and it had undergone death. In his judgment the 
gangrene began at the middle of the finger; it couldn’t have 
' been anywhere else. It was a dry gangrene and the finger 
was not infected nor showed any signs of having been in¬ 
fected. It .was not .'burned- nor charred at the time he saw 
it, nor did it show signs of having been burned or charred; 
that nothing was said at the conference bv either Dr. Hazen, 
Dr. Weisenbcrg, or Dr. Shorell relative to this finger having 
been burned. Gangrene was mentioned but he did not know 
by whom. His records disclose that he saw the patient up 
uptil October 1 when he discharged him. He amputated a 
portion of the plaintiff’s little finger. The dry mummifi¬ 
cation went on until the distal portion shriveled up into a 
dry, black, charred mass. The healing process from the 
normal skin grew in—healed in—and separated that thing 
off until it was sticking up on the bone, and on the 7th of 
July without making any anesthetic or without any opera¬ 
tion of it, he clipped that portion of the bone and finger 
with a pair of bone forceps. The stump was then dressed 
and kept clean until the 21st of July when he snipped otf 
another small piece of bone. On the 29th of July the stump 
had entirely healed over. The rest of the patient’s hands 
showed lesions on his fingers but he is not competent to state 
whether it was ring worm or not. 

By Mr. Morehouse: Now, in your previous answer you 
described the finger as withered and charred. Bv 44 charred” 
did you mean to change your previous testimony to the 
effect that the finger was not in a burned and charred 
condition? A. No, it was not burned; just shriveled 
up and dry—black. 


87 
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Q. What did you mean by ‘‘ charred’’? A. Well, it had 
the appearance of a charred stump. That doesn’t mean it 
was burned. It means it was the appearance of the stump. 

When asked whether Dr. Iiazen during this conference 
said these words or their substance, 4 ‘Well, by golly, it is 
too bad I did not get to that finger while I was awiiy, or else 
I might have been able to do something for it,” he Answered, 
“Not that I recollect.” He did not recollect Djr. Shorell 
asking him what the condition of the finger was diie to, and 
Dr. Hazen did not admit to him on that or any othe^ occasion 
that he was to blame. Mr. Morehouse then began to pro¬ 
pound the same hypothetical question to this witness. Mr. 
Canfield objected on the ground that Dr. Kerr stated he was 
not a dermatologist and knew nothing about ring worm, and 
that he had disqualified himself from answering the hypo¬ 
thetical question. 

Mr. Morehouse: I think we can ask him to takel that into 
consideration and not base his opinions upon the nature of 
the disease. He is a general surgeon and familiar with the 
application of heat to the human body, and he can take into 
consideration what the heat was, and how long and fre¬ 
quently it was applied, and if he knows about gangrene. 

The Court: Do you wish to ask him any further questions 
with respect to his qualifications? 

Air. Morehouse: No, sir. 

The Court: Do you wish to cross examine him? 

Mr. Canfield: No, sir, I will stand on his own admission 
that he is incompetent to testify. 

The Court then permitted Mr. Morehouse to ask the doctor 
if he felt competent to answer the hypothetical question 
which he had read prior to taking the stand. The witness 
replied that he thought he was competent. The Court then 
giving Mr. Canfield a further opportunity to cross 
88 examine him, which opportunity Mr. Canfield rejected 
on the grounds that the witness’ own admission that 
he was not competent to pass upon ring worm infection and 
was not a dermatologist should disqualify him from answer¬ 
ing the hypothetical question. 

The Court: I will overrule the objection. 

Mr. Canfield: May I note an exception. 
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The Court: And the record will show I gave vou every 
opportunity to further examine him on that point if vou 
wished (T.‘460-461). 


The question was then read to the witness and lie was 
asked: “Xow, Dr. Kerr, assuming all the facts which you 
have just read in that hypothetical question, and basing 
your reply upon your general knowledge, learning and ex¬ 
perience, and your familiarity with the degree of care which 
physicians of average learning and ability ordinarily exer¬ 
cise in this district, and without considering the nature of 
the disease, ringworm, with which you have stated you are 
unfamiliar, will you be good enough to give us your opin¬ 
ion as to whether or not such physician did exercise that 
reasonable or average degree of learning and skill which 
is ordinarily possessed and exercised by physicians of 
ordinary learning and average ability in the District of 
Columbia. A. Yes. 


That he knew of nothing which might have been done bv 
the attending physician to prevent the dry gangrene: that 
he did not think the doctor used too much heat from the 
records of the thermometer, nor was the heat applied at 
too excessive intervals, nor did he apply too excessive 
heat at too frequent an interval. The finger was amply 
protected during the operation, and the anesthetic used 
was prepared by a very reputable concern. That the 
physician's conduct in leaving the city had nothing to do 
with the loss of the plaintiff’s finger, nor was it the cause 
of, nor did it contribute to the gangrene. The condition 
was entirelv in the finger not in the Doctor leaving the 
city; that the fact that the doctor was out of the 
89 citv two davs had nothing to do with the gangrene; 
that the anesthetic was administered in the usual 


and standard way. The blisters did not cause the gangrene 


but were a manifestation of it. 


Blisters are caused by 


other things than heat. Anvthing which interferes with 
the circulation of the blood, or any irritation, either chem¬ 
ical, thermal, or mechanical may cause blisters. The 
shutting off of the circulation in this finger, partial dead¬ 
ening and the gradual deadening of the thing manifested 
itself first by the appearance of a small blister not re¬ 
lated to any one spot where any outside damage was done 
but appearing at different places, and then spreading. It 
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was due to the interference of circulation, and not to any 

local disease or contact. He has never seen a chse of drv 

* 

gangrene like that that was caused by heat, ^he physi¬ 
cian’s having permitted the nurse to open the bjisters was 
neither a direct nor contributing cause to the gangrene and 
the heat, and lie thinks the frequency of its application had 
nothing to do with the condition of the finder. 

Q. Now, Doctor, in your opinion does the whole treat¬ 
ment of this patient by the physician, that is, leaving out 
the ringworm, assuming that vou know nothing of the 
ring worm infection, but how does the whole treatment 
of the patient by this physician otherwise compare with 
the treatment which would have been accorded in liko 
circumstances by a physician possessing and i exercising 
that reasonable degree of skill and care usually possessed 
and exercised by physicians of ordinary skill and ability 


in the District of Columbia ? 


A. It is well within the 


normal, usual way for you to apply the therapeutic means 
that he used, no matter what it was for. 

On cross examination the witness stated he was essen- 
tially a surgeon and has never done dermatolog|\ He has 
used diathermy to produce heat as surgical endothermy 
for treatment of various conditions, and for the destroy¬ 
ing of lesions producing heat in inflammatory conditions 
in electro-surgery. Diathermy is used to desiccate or 
deaden live tissues. The more heat that yo^i give the 
more likelv vou are to desiccate or deadbn the live 
90 tissues. It is more the application of the heat than 
the amount of the heat which produces desiccation. 
The medical profession recognizes three classes of burns, 
first, second and third degree, and a third degree burn in¬ 
dicates a more severe burn. He has seen both human and 
animal tissues burn, and if they are burned with sufficient 
heat they turn black. Heat destrovs live tissue^ and when 

live tissues are destroved that destrovs the circulation in 

* » 

the blood; that once the tissues are destroved dnd the cir- 
dilation in the blood; that once the issues are dstroyed 
and the circulation is stopped there must be a desiccation 
of that flesh, a deadening or loss of the flesh. In other 
words you lose the flesh from the point where the tissues 

6—6098a ! 
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liave become deadened and the gangrene of course is be¬ 
yond that. 

ft 


Mr. Canfield: Yes: I am talking about burning first. 
Confine the examination here to burning. A. You are not 
talking about this case. 

Q. I am talking about general medicine. 


Once the tissues are dead they cannot be revivified. Hi- 
recting his attention to the consultation on June 15, he again 
stated there were four present and he was asked as to 
whether or not an immediate amputation should take place, 
but his opinion, which was definite, was against it. 


A. I said I couldn't recall the words of our conversation 
occurring as long ago as that. There were four of us, as 
I recall it, and we discussed the question of amputation. 
And I was asked as to whether the finger should be 
immediately amputated. My opinion was against that. 
Xow, I don't recall the words. I simply recall seeing the 
case, and the question of amputation. That was the ques¬ 
tion for which I was there, and l remember my opinion on 

it verv definitely. 

• * 

Mr. Canfield: Will vou deny vou discussed the cause of 

• • • 

the thing at that time? Will vou deny that positively? 
A. Xo. 


Q. Xow, I ask you didn’t Dr. Shorell ask Dr. 
91 Hazen in your presence what it was due to? A. I 
wouldn’t deny it. I can’t (T. 469). 

He is not a pathologist. Pathology is the study of dead 
tissues or diseased tissues. He added that if a pathologist 
was present he could not determine what caused the con¬ 
dition because the tissues were dead and an examination at 
that time would not disclose the cause: that the plaintiff 
suffered no pain during the time lie treated it. In answer¬ 
ing the hypothetical question he relied upon the accuracy 

and truth of every fact read to him. It is not necessary 

• • 

to have a thermometer present in applying heat. Your 
own finger can almost certainly tell bv the sense of feeling 
whether or not there is too much heat and how far the heat 
was extending. When he took off the dead part of the 
finger there was no pain. He just snipped it off; that if 
on June 4 the heat had been so excessive to cause a severe 
burn which was going to blister he would expect the blister 
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to show up almost immediately. Tie lias never t reated ring 
worm infection with diathermy. 

Bv Mr. Canfield: Did vou ever treat a ring worm infec- 
tion with diathermy? A. Xo, sir. 

By the Court: Vou never treated one at all, ^s 1 under¬ 
stand it? A. Xo, sir, except my own. 

Where/ore Dr. I. Louis Sandler was called as a witness 
by and on behalf of the defendant, and after leaving been 
first duly sworn, testified in substance as follow^: 

That he is a practicing physician, graduate of Jefferson 
Medical College in 1926, interned at Garfield Hospital, 
practiced in general practice for over two years, studied at 
the University of Pennsylvania for a year, practiced a 
year and has been practicing dermatology in Washington 
for over two vcars. He gives electrical diathermv treat- 
ments a number of times a day. The defendant’s hypo¬ 
thetical question was read to this doctor and he said the 
attending physician used more than the average degree 
of skill and learning ordinarily possessed and exercised 
by physicians doing like work in the >istrict of 
92 Columbia; he knew nothing the doctor could have 
done which he did not do to prevent the gangrene. 
Such physician did not use too excessive degree of heat 
nor was the heat applied at too frequent intervals. The 
finger was amply and properly protected and was not im¬ 
properly exposed; that the treatment given by the attend¬ 
ing physician was about even with the treatment of like 
cases given bv other doctors in the District of! Columbia. 


The anesthetic was properly administered and it came 
from a reputable house. The physician’s leaving the city 
had nothing to do with the loss of the patient’s finger nor 
was it a direct contributing cause to the gangrene. Xeitlier 
did the nurse opening the blisters either cause or contribute 
to the gangrene or the loss of the finger; that if on June 4 
too extreme a degree of heat had been used a blister should 
form within a relatively short time after the ipplieation 
of the heat, within a half hour; that when he answered the 
hypothetical question he assumed each fact therein stated 
to be true and accurate beyond the peradventure of a 
doubt; he was asked to consider the facts of the hypo¬ 
thetical question and then assumed further that [the doctor 
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therein referred to had stated in court that the gangrene 

in question did not result from the ring worm infection, 

but that it resulted from something which occurred during 

the treatment on June 4 whether he would change his 

answer any. He replied he would not and when asked why 

stated because he was entitled to his own opinion as well 

as the doctor, that he would still say the physician used 

ordinarv skill. 

* 

Whereupon the defendant rested. 

The plaintiff also announced that he would rest. 

Whereupon Mr. Morehouse on behalf of the de- 
93 fendant movpd for a directed verdict, based upon 
all the testimony in the case. After argument there¬ 
upon, the Court granted the motion and the jury were 
recalled to the box and charged by the Court as follows: 

The Court: I will say to the members of the jury that 
as a result of the discussion which has taken place during 
your absence I have reached the conclusion that the evi¬ 
dence as a whole is not sufficient to justify me in submitting 
the question to you; I do not think that the plaintiff has 
made out a case under our rules and therefore I have 
granted a motion to direct a verdict on behalf of the 
defendant. 

The plaintiff then noted and was granted an exception 
to the ruling of the court and the verdict of the jury was 
taken and judgment entered forthwith by consent. 

*#*#**# 


The foregoing is the substance of all the testimonv given 
in the course of the trial, and exceptions above mentioned 
were severally taken prior to the rendering of said verdict 
and were noted by the presiding justice at the trial on his 
minutes at the times the same were severally taken as 
aforesaid and at the request of counsel for the plaintiff, 
this Bill of Exceptions is by the Court signed and sealed 
in duplicate this 4th day of October, 1933, nunc pro tunc, 
and hereby made a part of the record of this cause. 

JESSE C. ADKINS, 

Justice . 
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P. B. Morehouse, Esq., 
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Charles W. Arth, Esq., 
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Please take notice that I shall present the fork 
of exceptions to Mr. Justice Adkins on the 1st day of Sept., 
A. 1). 1933, at 10 A. M. 

AUSTIN F. CANFIELD, 

WALTER J. CASEY, 

Attorneys for Plaintiff, 
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We agree on the foregoing Bill of Exceptions. 
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